
Posted:  June 25, 2014 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                            

 
 

BOARD OF DIRECTORS MEETING 
WEDNESDAY, JULY 2, 2014 – 8:00 A.M. 

OMNITRANS METRO FACILITY  
1700 WEST 5TH STREET 

SAN BERNARDINO, CA  92411 
The Board of Directors meeting facility is accessible to persons with disabilities.  If assistive 
listening devices or other auxiliary aids or services are needed in order to participate in the public 
meeting, requests should be made through the Board Secretary at least three (3) business days prior 
to the Board Meeting. The Board Secretary’s telephone number is 909-379-7110 (voice) or 909-
384-9351 (TTY).  If you have comments about items on the agenda or other general concerns and 
are not able to attend the meeting, please mail them to Omnitrans at 1700 West Fifth Street, San 
Bernardino, California, Attention Board Secretary.  Comments may also be submitted by email 
to BoardSecretary@omnitrans.org.   

 

  A. CALL TO ORDER  
1. Invocation   
2. Pledge of Allegiance  
3. Roll Call  

  B. ANNOUNCEMENTS/PRESENTATIONS  
1. Next Board Meeting:  Wednesday, August 6, 2014, at 8:00 a.m.   

    Omnitrans Metro Facility Board Room  
  C. COMMUNICATIONS FROM THE PUBLIC  

 This is the time and place for the general public to address the Board for items that are not on 
the agenda.  In accordance with rules applicable to meetings of the Board of Directors, 
comments on items not on the agenda and on items on the agenda are to be limited to a total of 
three (3) minutes per individual. 

 

  D. POSSIBLE CONFLICT OF INTEREST ISSUES   
1. Note agenda item contractors, subcontractors and agents, which may require member 

abstentions due to conflict of interest and financial interests.  Board Member abstentions 
shall be stated under this item for recordation on the appropriate item.   

3 

  E. CONSENT CALENDAR  
The following items are expected to be routine and non-controversial.  The Board will act upon 
them at one time without discussion, unless the Board directs that an item be held for further 
discussion under Agenda Item F, Discussion Items.  Any person wishing to address consent 
items should address the Board under Agenda Item #E9, Action on Consent Calendar. 

 

1. Approve Board Minutes – June 4, 2014 5 
2. Receive and File Executive Committee Minutes – April 4, 2014 9 
3. Receive and File Administrative and Finance Committee Minutes – May 15, 2014 12 
4. Receive and File Construction Progress Report No. 29 through May 24, 2014 – sbX E 

Street Corridor BRT Project 
 

16 

  

mailto:BoardSecretary@omnitrans.org


Posted:  June 25, 2014 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                            

 
 

BOARD OF DIRECTORS MEETING 
WEDNESDAY, JULY 2, 2014 – 8:00 A.M. 

OMNITRANS METRO FACILITY  
1700 WEST 5TH STREET 

SAN BERNARDINO, CA  92411 
E. CONSENT CALENDAR CONTINUED  

5. Authorize CEO/General Manager to Execute Pass-Through Funding Agreement – Chino 
Transit Center Phase II 

29 

6. Authorize CEO/General Manager to Execute Funding Agreements between Omnitrans and 
Sub-Recipients of Job Access Reverse Commute (JARC) and New Freedom Funding 

72 

7. Authorize Award, Purchase Order, Modular Wheelchair Restraint Systems 83 
8. Press Articles and Letters of Interest to the Board 85 
9. Action on Consent Calendar  

  F. DISCUSSION ITEMS  
The following items do not legally require any public testimony, although the Chair may open  

 the meeting for public input.  
1. CEO/General Manager’s Report  117 
2. Authorize Disposition of 28.8 Acre Property Located in Rancho Cucamonga, CA, and 

Approve Professional Services Agreement between Omnitrans and San Bernardino County 
Real Estate Services Department  

119 

3. Receive and File Omnitrans’ Director of Finance Final Report – Forward Fuel Purchases 
through June 2014 and Approve Increase in Quantity of Gallons Hedged for Future Hedge 
Program 

132 

4. Authorize Award, (Bench), Contract MNT14-128 (A-C), Bus Window Replacement 136 
5. Authorize Award, Contract HR14-156, Employee Recognition Awards  227 
6. Authorize Release, Invitation for Bids IFB-MNT14-243, Transmission Parts  252 

  G. PUBLIC HEARING  
1. Close Public Hearing – Federal Transit Administration Section 5307 and Section 5339 

Funds, Fiscal Year 2015 
254 

  H. BOARD BUSINESS  
CLOSED SESSION 
Conference with Real Property Negotiator Mitchell Alderman, San Bernardino Associated 
Governments (SANBAG), Government Code Section 54956.8, subdivision (a), San Bernardino 
County Transportation Commission v. Affaitati, et. al., San Bernardino County Superior Court 
Case No. CIVDS 1304981, APN 136-021-280, 655 West Rialto Avenue, San Bernardino, CA  

 

  I. REMARKS AND ANNOUNCEMENTS  
  J. ADJOURNMENT  
                 



This needs to be done by the end of today 
 

 
 
           ITEM #  D1 
DATE: July 2, 2014 
 
TO:  Board Chair Alan Wapner and Members of the Omnitrans Board of Directors 
 
THROUGH: P. Scott Graham, CEO/General Manager 
 
FROM: Jennifer M. Sims, Director of Procurement 
 
SUBJECT: DISCLOSURE(S) REGARDING RECOMMENDATIONS FOR 
  ACTION BY THE OMNITRANS BOARD OF DIRECTORS 
 
FORM MOTION 
 
Staff hereby provides a listing of principals and subcontractors associated with action items on 
the agenda for the Board of Director’s Meeting scheduled July 2, 2014. 
 

Item Contract Principals & Agents Subcontractors 
E7 Authorize Award, Purchase Order 

Modular Wheelchair Restraint 
Systems 

Gillig LLC 
Hayward, CA 

Chuck O’Brien 
Vice President 

N/A 

F4 Authorize Award (Bench) 
Contract MNT14-128 (A-C) 
Bus Window Replacement 

(A)  JAJ Enterprises, LLC 
Coburg, OR 

Paul Dixon, Regional Account 
Representative 

 
(B)  Transitguard, Inc. 
Pagosa Springs, CO 
P. Mike Candelaria 

Director 
 

(C)  New Flyer 
Winnipeg, Canada 

Diti Lodhavia 
Contract Administrator 

N/A 

F5 Authorize Award 
Contract HR14-156 

Employee Recognition Awards 

Caras, LLC DBA 
Eagle Recognition Corp. 

Tucker, GA 
John C. Ainsworth 

VP Sales & Marketing 

N/A 

 
PSG/JS 
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CONFLICT OF INTEREST FORM 

 
PURPOSE:  This form is provided to assist members of the Omnitrans Board of Directors in meeting 
requirements of Government Code Section 84308 and 87100 in documenting conflict of interest as 
related to Omnitrans Board/Committee agenda items.   
 
INSTRUCTIONS:  Under certain circumstances, Omnitrans Board Members may be required to disclose 
and disqualify themselves from participating in, influencing, or voting on an agenda item due to 
personal income, real property interests, investments, business positions, or receipt of campaign 
contributions.  If applicable, Board Members must personally state the following information, for 
entry into the public record, prior to consideration of the involved agenda item(s) and turn in the 
completing form to the Recording Secretary prior to leaving the meeting. 
 
BOARD MEMBER INFORMATION 

BOARD MEMBER NAME CITY/COUNTY NAME MEETING DATE 
   

CAMPAIGN CONTRIBUTIONS 
1. I have a disqualifying campaign of over $250 from          
 (Name of Company and/or Individual) 

and therefore I am abstaining from participation on Agenda Item   , Subject:    
                 
2. I have a disqualifying campaign of over $250 from          
 (Name of Company and/or Individual) 

and therefore I am abstaining from participation on Agenda Item   , Subject:    
                 
3. I have a disqualifying campaign of over $250 from          
 (Name of Company and/or Individual) 

and therefore I am abstaining from participation on Agenda Item   , Subject:    
                 

FINANCIAL INTEREST 
1. I have a financial interest of              
  State income, real property interest or business position 
 
              

Identify company or property location 
 

2. I have a financial interest of              
    State income, real property interest or business position 
 
              

SIGNATURE 
 
                

Board Member Signature      Date 
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This needs to be done by the end of today 
 

 

 
 
           ITEM #  E1 

BOARD OF DIRECTORS’ MEETING 
MINUTES OF JUNE 4, 2014 

 
A.  CALL TO ORDER 

 
Chair Alan Wapner called the regular meeting of the Omnitrans Board of Directors to 
order at 8:02 a.m., Wednesday, June 4, 2014, at the Omnitrans Facility located at 1700 
West 5th Street, San Bernardino, California. 
  
1. Invocation 
2. Pledge of Allegiance 
 
BOARD MEMBERS PRESENT 
Mayor Pro Tem Alan Wapner, City of Ontario – Chair 
Mayor Pro Tem Sam Spagnolo, City of Rancho Cucamonga  
Council Member Ron Dailey, City of Loma Linda 
Mayor Carey Davis, City of San Bernardino 
Mayor Paul Eaton, City of Montclair 
Mayor Pro Tem Paul Foster, City of Redlands 
Council Member Frank Gonzales, City of Colton 
Supervisor Josie Gonzales, County of San Bernardino 
Mayor Ed Graham, City of Chino Hills 
Council Member Penny Lilburn, City of Highland 
Mayor Ray Musser, City of Upland  
Supervisor Gary Ovitt, County of San Bernardino 
Mayor Pro Tem Ed Palmer, City of Rialto 
Council Member Dick Riddell, City of Yucaipa 
Mayor Pro Tem John Roberts, City of Fontana 
Supervisor Janice Rutherford, County of San Bernardino 
Mayor Walt Stanckiewitz, City of Grand Terrace 

 Mayor Dennis Yates, City of Chino 
 
BOARD MEMBERS NOT PRESENT 
Supervisor Robert Lovingood, County of San Bernardino 
Supervisor James Ramos, County of San Bernardino 

  

5



Board Meeting Minutes 
June 4, 2014 – Page 2 
 

 

OMNITRANS’ ADMINISTRATIVE STAFF PRESENT 
P. Scott Graham, CEO/General Manager 
Diane Caldera, Director of Operations 
Jack Dooley, Director of Maintenance 
Marge Ewing, Director of Human Resources 
Sam Gibbs, Director of Internal Audit Services 
Jennifer Sims, Director of Procurement 
Don Walker, Director of Finance 
Wendy Williams, Director of Marketing 
Anna Rahtz, Acting Director of Planning 
Alesia Atkinson, Contract Administrator 
Jeremiah Bryant, Service Planning & Scheduling Manager 
Andres Ramirez, Construction Manager 
Joanne Cook, Contract Administrator 
Mark Crosby, Loss Prevention Supervisor 
Vicki Dennett, Assistant to CEO/General Manager 
James Deskus, IPMO Project Analyst 
Ross Hrinko, Safety & Regulatory Compliance Specialist 
Seung Lee, Safety & Regulatory Compliance Specialist 
Ray Maldonado, Employee Relations Manager 
Maurice Mansion, Treasury Manager 
Eugenia Pinheiro, Contracts Manager 
Krystal Turner, Contracts Review Analyst 

 Christine VanMatre, Contract Administrator 
 

OTHER 
Carol Greene, Legal Counsel 
 

B. ANNOUNCEMENTS/PRESENTATIONS 
 

Chair Wapner announced the next regular meeting is scheduled Wednesday, Ju1y 2, 2014, at 
8:00 a.m.  
 

C. COMMUNICATIONS FROM THE PUBLIC 
 
The following individuals spoke on behalf of the Center for Community Action and 
Environmental Justice (CCAEJ):  Ericka Flores, Maria Hernandez, Teresa Flores-Lopez, Jose 
Velasco, Maria Birrueta, Susana Negrete, and Erlinda Mojio.  The speakers spoke regarding 
the health and safety risks of the Liquefied Natural Gas (tanks) at the San Bernardino facility 
and indicated they are looking forward to working with the consultant to address the safety 
risks and a possible solution to move the tanks, stating that they would hold the Board 
accountable for any action taken and thanking the Board for their willingness to work with 
them.   
 
Board Member Ovitt arrived 8:06 a.m.,  Board Member F. Gonzales arrived at 8:16 a.m.   
Member Musser stepped out at 8:24 a.m. 
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Board Meeting Minutes 
June 4, 2014 – Page 3 
 

 

Chair Wapner confirmed that the two proposals, one for the risk assessment, and the other for 
the Remote Fueling Study, were released with proposals due in about 30 days.  Once staff 
has an opportunity to evaluate the proposals, a recommendation will be presented to the 
Board of Directors for award.  A special meeting of the Board of Directors will be scheduled 
to discuss the results of the studies. 
 

D. POSSIBLE CONFLICT OF INTEREST ISSUES  
 
There were no Conflicts of Interest identified.   
 

E.  CONSENT CALENDAR 
 

1. Approve Board Minutes – May 7, 2014 
2. Receive and File Administrative and Finance Committee Minutes – April 17, 2014 
3. Receive and File Agency Management Report – April 2014  
4. Receive and File Construction Progress Report No. 28 through April 25, 2014 – sbX E 

Street Corridor BRT Project 
5. Receive and File Key Performance Indicator – Labor, Operations Absenteeism, 

Represented Employees 
6. Approve Membership Dues for American Public Transportation Association 
7. Approve Sole Source Contract ISD-13015, Safety and Security Radio and Pager 

Communication System Access 
8. Press Articles and Letters of Interest to the Board 
 
M/S (Eaton/Yates) that approved the Consent Calendar. Motion was unanimous by Members 
present.   
 
Member Musser returned at 8:30 a.m. 
 

F. DISCUSSION ITEMS 
 

1) CEO/General Manager’s Report 
 
CEO/General Manager Scott Graham reviewed the CEO/General Manager’s Report, 
which included a presentation by Director of Marketing Wendy Williams, who provided 
an update on the sbX line and Marketing’s efforts to increase ridership on the route.   

 
2) Adopt Fiscal Year 2014-2015 Marketing Plan 

 
Upon conclusion of the presentation made by Director of Marketing Wendy Williams, 
the Board emphasized the importance for Omnitrans to closely monitor ridership and 
consider new ways to market our service to ensure that the Agency meets or exceeds the 
>2.9% increase in ridership.  Suggestions included partnering with other agencies, such 
as the Air Quality Management District, and working closer with high schools since 
many districts no longer provide bus service to its students.  The Board also suggested 
that copies of commercials or public service announcements be provided to each member 
entity for use on local television stations.   

7



Board Meeting Minutes 
June 4, 2014 – Page 4 
 

 

 
 M/S (Eaton/Spagnolo) that adopted Fiscal Year 2014-2015 Marketing Plan. Motion was 
 unanimous by  Members present. 

 
G. PUBLIC HEARINGS 
 

Call for Public Hearing – Federal Transit Administration Section 5307 and Section 5339 
Funds.   

 
M/S (Graham/Ovitt) that approved the Call for Public Hearing concerning the Federal Transit 
Administration (FTA) §5307 and §5339 Funding for Fiscal Year 2015, to be held at 8:00 
a.m., Wednesday, July 2, 2014, at the Omnitrans Metro Facility, 1700 West Fifth Street, San 
Bernardino, CA  92411. Motion was unanimous by Members present. 

 
H. BOARD BUSINESS 

 
The Board adjourned to Closed Session at 8:58 a.m. Open Session reconvened at 9:08 a.m. 
 
Board Chair Wapner announced that no reportable action was taken during Closed Session.   
 

I. REMARKS AND ANNOUNCEMENTS 
 
Member Lilburn expressed appreciation for assistance provided by Stops and Stations 
Supervisor Mel Cabang in finding a new bus stop location for a senior housing project. 
 

J. ADJOURNMENT 
 

The Board adjourned at 9:10 a.m.  The next regular meeting is scheduled July 2, 2014, at 
8:00 a.m., with location posted on the Omnitrans website and at Omnitrans’ San Bernardino 
Metro Facility. 
 
Prepared by: 
 
 
 
         
Lourdes Sandoval, Administrative Secretary 
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This needs to be done by the end of today 
 

 

 
 
           ITEM #  E2  

 
EXECUTIVE COMMITTEE MEETING 

MINUTES 
APRIL 4, 2014 

 
A. CALL TO ORDER 
 

The Executive Committee meeting was called to order by Vice Chair Sam Spagnolo at 9:02 
a.m., Friday, April 4, 2014.   

 
COMMITTEE MEMBERS ATTENDING 
Mayor Pro Tem Alan Wapner, Board Chair – Arrived at 9:03 a.m. 
Mayor Pro Tem Sam Spagnolo, Vice Chair 
Mayor Ed Graham, City of Chino Hills 
Council Member Penny Lilburn, City of Highland 
Council Member Dick Riddell, City of Yucaipa 

 
OMNITRANS STAFF ATTENDING 
P. Scott Graham, CEO/General Manager 

 
B. ANNOUNCEMENTS/PRESENTATIONS  
 

1. Next Committee Meeting:   Friday, June 6, 2014, 9:00 a.m.   
     Omnitrans Metro Facility 

 
 Note:  The May 2, 2014, meeting is canceled.   

 
C. COMMUNICATIONS FROM THE PUBLIC 
 

Mr. Todd Warden, Senior Public Information Specialist, Legislative & Public Affairs, for the 
South Coast Air Quality Management District (SCAQMD), provided free tickets to the 2014 
Alternative Clean Transportation Expo, scheduled May 5-8, 2014.  Additionally, he 
announced that the AQMD has free environmentally friendly paint and brake washers 
available for San Bernardino that is available to Omnitrans.  Chair Wapner encouraged 
Omnitrans to take advantage of this opportunity.   

 
D.  POSSIBLE CONFLICT OF INTEREST ISSUES 
 

There were no Conflict of Interest Issues.   
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E. DISCUSSION ITEMS  
 

1. Approve Executive Committee Minutes – February 7, 2014  
 

M/S (Spagnolo/Graham) that approved the Executive Committee Minutes of March 7, 
2014.  Motion was unanimous by Members present.   
 

2. Risk Assessment Request for Proposals – Discussion 
 

CEO/General Manager Scott Graham distributed a draft scope for the Risk Assessment 
developed to address the Center for Community Action and Environmental Justice’s 
(CCAEJ) concerns on the Liquefied Natural Gas (LNG) tanks at Omnitrans’ San 
Bernardino facility.  He explained that staff’s understanding of the Operations and Safety 
Committee action was that Omnitrans would develop the scope and hire a consultant, and 
the consultant would work with the stakeholders (two from CCAEJ, one from the school 
district, one from the local fire authority maintaining jurisdiction for the San Bernardino 
and Montclair facility), and requested confirmation that this understanding is correct.   
 
Board Vice Chair Sam Spagnolo, as Chair of the Operations and Safety Committee, 
confirmed that the Committee’s direction was to hire the consultant and have the 
stakeholders meet with the consultant as the study is conducted to address their concerns.   
 
Board Chair Wapner emphasized the importance of ensuring that the community’s issues 
are addressed in the scope.  CEO/General Manager Graham explained that the scope was 
written broadly and includes tasks to address the concerns raised by the community, 
including their main concern on the explosive probability of the tanks.  The CCAEJ will 
be able to provide specific, detailed questions for the Consultant to review. 

 
Board Member Riddell suggested, and it was agreed, that once the consultant is onboard, 
the CCAEJ would be requested to put their concerns in writing for the consultant to 
address.   
 
Based on the community’s fears and concerns, it is important for Omnitrans to review the 
current municipal codes and the existing studies on file to assure the community that the 
tanks are still within compliance.  Additionally, it is important for the consultant to 
review how other communities have dealt with this issue, that the consultant selected is 
familiar with San Bernardino demographics, and that the consultant is credible. The 
Committee also suggested that Omnitrans consider inviting a representative from the 
South Coast Air Quality Management District to speak on the issue. 
 
Although the projected cost of the consultant is within the CEO/General Manager’s 
authority to release the Request for Proposals (RFP), the authorization to release will be 
placed on the Consent Calendar of the Board Agenda for approval.  It was agreed that 
this direction ensures transparency and provides an opportunity for any concerns on the 
proposed Scope be addressed before the RFP is released.   
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F. BOARD BUSINESS 
 
The Committee adjourned to Closed Session at 8:43 a.m. 
 
Conference with Labor Negotiator, P. Scott Graham, concerning labor negotiations with 
Amalgamated Transit Union Local No. 1704 regarding the Coach Operator Unit, pursuant to 
Government Code Section 54957.6 
 
The Committee reconvened to Open Session at 8:55 a.m., with no reportable action taken. 

 
G. REMARKS AND ANNOUNCEMENTS 
 

There were no remarks or announcements. 
 
H. ADJOURNMENT 
 

The Executive Committee adjourned at 8:56 a.m.  The next Executive Committee Meeting is 
scheduled Friday, June 6, at 9:00 a.m., with location posted on the Omnitrans website and at 
the Omnitrans San Bernardino Metro Facility. 
 

Prepared by: 
 
 
        
Vicki Dennett, Assistant to CEO/General Manager  
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This needs to be done by the end of today 
 

 

 
 

          ITEM #  E3 
ADMINISTRATIVE & FINANCE COMMITTEE  

MINUTES OF MAY 15, 2014 
 

A. CALL TO ORDER 

Committee Chair Ed Graham called the regular meeting of the Administrative and Finance 
Committee to order at 8:00 a.m., Thursday, May 15, 2014.   
 
1. Pledge of Allegiance 
2. Roll Call – Self-introductions were made. 
 
Committee Members Present 
Mayor Ed Graham, City of Chino Hills – Committee Chair 
Mayor Carey Davis, City of San Bernardino 
Mayor Paul Eaton, City of Montclair 
Council Member Frank Gonzales, City of Colton 
Mayor Pro Tem John Roberts, City of Fontana 
Mayor Walt Stanckiewitz, City of Grand Terrace 
Mayor Pro Tem Alan Wapner, City of Ontario 

 
Committee Members Not Present 
Mayor Ray Musser, City of Upland 
 
Omnitrans Administrative Staff Present 
Diane Caldera, Interim Director of Operations 
Jack Dooley, Director of Maintenance 
Marge Ewing, Director of Human Resources 
Sam Gibbs, Director of Internal Audit Services 
Jacob Harms, Director of Information Technology 
Anna Rahtz, Acting Director of Planning & Development Services 
Jennifer Sims, Director of Procurement 
Don Walker, Director of Finance 
Wendy Williams, Director of Marketing 
Jim Deskus, sbX Project Analyst 
Maurice Mansion, Treasury Manager 
Andres Ramirez, sbX Construction Manager 
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B. ANNOUNCEMENTS/PRESENTATIONS 
 
The next Committee Meeting is scheduled Thursday, June 12, 2014, at 8:00 a.m.  

 
C. COMMUNICATIONS FROM THE PUBLIC 
 

There were no comments from the public.   
 
D. POSSIBLE CONFLICT OF INTEREST ISSUES 
  
 There were no conflict of interest issues identified.   
 
E. DISCUSSION ITEMS 
 

1. Approve Administrative & Finance Committee Minutes – April 17, 2014 
 

M/S (Eaton/Roberts) that approved the Committee Minutes of April 17, 2014.  Motion 
was unanimous by remaining Members present.   

 
2. Receive & File Forward Fuel Purchase Program Update for May 2014 

 
Director of Finance Donald Walker presented the monthly Forward Fuel Purchase 
Update for May 2014.  The contract closed almost 12 cents above the hedge price, which 
results in a recognized gain of $18,075 for May.  As the market price for fuel was higher 
in May than the budgeted price, the gain from the hedge price helps to offset the loss and 
a loss of only $1,547 will be recognized for the month.   
 
From February 2012 through May 2014, Omnitrans has recognized a total gain of 
$58,318 on the settled hedge positions.  As of two weeks ago, there was a projected 
unrecognized gain of $18,325 for June, the last month of the current hedge contract.  
However, as of May 14, 2014, the unrecognized gain dropped to $12,725 in this two 
week period.  Over the entire 29-month hedge contract, Omnitrans is projected to 
recognize a total gain of $71,000. 
 
As approved by the Board of Directors, Omnitrans will enter into a new 12-month hedge 
contract when the price of the hedge hits $.92 per gallon or less vs. the current price of 
$1.04 per gallon.   
 
This item was received and filed.   
 

3. Recommend to Board of Directors, Receive and File Construction Progress Report No. 
28 through April 25, 2014 – sbX E Street Corridor BRT Project 

sbX Construction Manager Andres Ramirez announced that the sbX Revenue Service 
Date of April 28, 2014, was achieved and was met with success!  The budget remains at 
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$191.7M, with $155.2M spent to date, for a total estimated cost at completion of $188M.  
Lost time injuries remain at zero with over 401,000 man hours combined.   
 
The Vehicle Maintenance Facility (VMF) is approximately 46% complete with 
completion now projected for December 2014.  In the existing building (Building A), 
concrete installation is completed and the installation of the hydraulic scissor bus lift has 
begun, as has work on the exhaust shaft in the Battery Room.   
 
Work has also progressed on Building B, with over-excavation complete and the 
foundation excavation started.   
 
Board Member F. Gonzales arrived at 8:09 a.m.   
 
In response to questions raised by Board Members regarding the bridge-plate issue on the 
sbX buses, Mr. Ramirez reported that the issue has been resolved, but there is a manual 
(suitcase) ramp available for Coach Operators should issues arise in the future.  Director 
of Maintenance Jack Dooley further explained that the bridge plates were tested for four 
months prior to service and issues identified during testing were addressed.  However, 
once service began and people were actually stepping onto the plates, failures occurred.  
Since service date, the program and controllers have been changed.  New Flyer, the bus 
manufacturer, has been on top of the issue and is working with the bridge plate 
manufacturer, Ricon, to ensure all issues are addressed.  Also reported was a new issue 
with the plates, whereby the screws in the plates that cover the bridge plates are coming 
loose and creating a trip hazard.  The vendor has a temporary fix in place, but we are 
requesting that the plate covers be replaced to include more robust screws.  He 
emphasized that staff is on top of the issues and are working close with the vendors 
toward resolution. 
 
And, in response to an inquiry regarding ridership numbers, Director of Marketing 
Wendy Williams reported that the first week of free service saw an average of 3,000 
passengers per day, with Route 2 recording nearly the same ridership.  During Week 2, 
ridership on the sbX line was 1,300, with Route 2 remaining nearly the same as Week 1.  
Omnitrans was surprised that more riders didn’t immediately migrate from Route 2.  
Marketing is using all communication tools available, including more outreach in the 
field, to address any confusion of passengers, such as whether the cost to ride is the same 
as other routes and whether existing passes can be used to ride, with additional 
promotions planned in June to attract new riders.  One of the challenges Omnitrans is 
faced with is that the ridership projections for sbX established five years ago included the 
understanding that the San Bernardino Transit Center would also be operational.  
However, with its delay, the Transit Center is downtown at 4th and G, two-and-a-half 
blocks and around the corner from sbX and passengers have chosen not to make the walk 
around the corner to ride sbX.    
 
This item was received by the Committee and will be forwarded to the Board of Directors 
for receipt and file.   
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F. REMARKS AND ANNOUNCEMENTS 

Committee Chair Graham announced he would not be available for the Administrative and 
Finance Committee in June and someone else would have to lead the meeting.   

G. ADJOURNMENT 

The Administrative & Finance Committee meeting adjourned at 8:20 a.m.  The next 
Administrative & Finance Committee Meeting is scheduled Thursday, June 12, 2014, at 8:00 
a.m., with location posted on the Omnitrans website and at Omnitrans’ San Bernardino Metro 
Facility. 
 

Prepared by: 
 
        
Vicki Dennett, Assistant to CEO/General Manager 
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This needs to be done by the end of today 
 

 

 
 
           ITEM #  E4 
DATE: July 2, 2014 
  
TO: Board Chair Alan Wapner and Members of the Omnitrans Board of Directors 

 
THROUGH: P. Scott Graham, CEO/General Manager 

 
FROM: Andres Ramirez, sbX Construction Manager 

 
SUBJECT: CONSTRUCTION PROGRESS REPORT NO. 29 THROUGH  

MAY 24, 2014 - sbX E STREET CORRIDOR BRT PROJECT 
 
FORM MOTION 
 
Receive and file Construction Progress Report No. 29 for the sbX E Street Corridor BRT Project 
through May 24, 2014. 
 
This item was reviewed by the Administrative and Finance Committee at its June 12, 2014, 
meeting, and recommended to the Board of Directors for receipt and file. 
 
BACKGROUND  
 
This is Construction Progress Report No. 29 for the sbX E Street Corridor Project. 

CONCLUSION 
 
Receive and file Construction Progress Report No.29 for the sbX E Street Corridor BRT Project 
through May 24, 2014. 
 
PSG:AR 
 
Attachment 
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sbX E Street Corridor Bus Rapid Transit (BRT) Project 
 

Construction Progress Report No. 29 
 

As of May 24, 2014 
 

Submitted By:  
 
 

 
Contractor: SBX Corridor - Griffith/Comet 

VMF – USS Cal Builders 
 

Contractor Contract No.: IPMO11-5 

Project Manager: Roger Hatton, P.E. 
 (Corridor) 
Anni Larkins, P.E. 
(VMF) 
 

Omnitrans Construction 
Manager: 

Andres Ramirez 
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I. PROJECT STATUS SUMMARY  
 

A. Project Description – sbX Corridor 
 

The sbX E Street Corridor BRT Project is a 15.7-mile-long transit improvement 
project that will connect the northern portion of the City of San Bernardino with 
the City of Loma Linda.  Over the past four years, the sbX E Street Corridor Bus 
Rapid Transit (BRT) Project has evolved as the highest priority corridor identified 
in the System-Wide Transit Corridor Plan for the San Bernardino Valley. 
 
The Refined LPA includes: 
 

• 15.7 mile corridor 

• 5.4 miles of exclusive center-running BRT lanes 

• 10.3 miles of mixed flow BRT operation 

• 16 BRT station locations, 6 center stations and 10 curb stations 

• 23 station boarding structures 

• 4 park-and-ride facilities with a total of 610 parking spaces 

• Transit signal priority (TSP) applications at select key intersections 

B. Summary Status Update (Accomplishments) – sbX  Corridor 
 

• SBX Revenue Start Date commenced on April 29, 2014. 
• Punch List items 95% completed. 
• Continued completion of remaining change order work. 
• Completed Level 2-4 testing/certification. 

. 
C. June Work – sbX Corridor 

 
• Complete remaining 5% of Punch List corrections. 
• Complete final punch walk. 
• Complete As-Built turnover. 
• Complete turnover of stations and corridor. 
• Complete project document turnover. 

 
D. Project Description – Vehicle Maintenance Facility (VMF) 
 

The Omnitrans’ Vehicle Maintenance Facility is a 4.4-acre facility maintaining and 
servicing the Omnitrans’ bus fleet, comprised of over 160 buses.  Modifications to 
Omnitrans’ facility include the demolition of a bus washing station, removal of 
abandoned underground fuel tanks and new construction of a bus washing 
system, a new Genset building, a three-lane CNG fueling station, and re-
configuring the bus parking area.  Modifications to the maintenance building 
made in order to accommodate Omnitrans’ 60-foot articulated bus fleet. 
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E. Summary Status Update (Accomplishments) – Vehicle Maintenance Facility 
(VMF) 
 

• Completed installation and testing for the new water line to the facility. 
• Completed bus-lift equipment installation in Maintenance Building A, and 

started exhaust reel installation. 
• Completed installation of underground electrical to Building B and 

excavation for sewer ejection pit; underground plumbing is ongoing. 
• Started the shaft construction and the sheetrock installation in the new 

battery room. 
• Completed the Punch List work for the thirty-yard trash compactor.  The 

compactor has been operational and in use by the Agency since January 
2014. 

  
F. June Work – Vehicle Maintenance Facility (VMF) 
 

• Start cutting the roof penetrations in Maintenance Building A. 
• Place concrete for the footings and inspection pits at the new Bus Wash 

Facility, Building  B, and to complete construction of the sewer ejection pit 
and reclamation pits.   

• Complete construction on the new buffer tank pad, start the relocation of 
the buffer tanks, and start demolition for the new Fuel Facility (Building 
C).  

• Proceed with installation of the new sewer line.  
• Install the two new compressors.  
• Continue work at the new battery room for completion by end of June 

2014.   
  

II. PROJECT SCHEDULE 
 

The CM team and Contractors are using the latest scheduling tools (Primavera V. 
P6), available to manage the project schedule. 
 
Due to the actual field conditions (the VMF), many construction activities needed re-
sequencing, resulting in several revisions in the baseline schedules submitted.  As a 
proactive approach, the CM team has created an internal schedule as a guiding tool 
used to monitor and manage the construction progress. 

   
 

Summary of Project Schedule – Vehicle Maintenance Facility (VMF) 
 

Proactive and collective efforts by the Agency and Contractor continue in the submission 
and review of the monthly schedule updates through February 2014.   The Contractor’s 
latest monthly schedule update is for March 2014 (UP08), with a data date of March 16, 
2014, submitted on May 20, 2014.   The schedule update shows the project behind 
schedule, with approximately (+/-) 342-calendar days of negative float projecting a 
Substantial and Final Completion dates of November 17, 2014 and January 15, 2015, 
respectively.     The submittal is under evaluation and a response planned for May 27, 
2014.   
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The March 2014 monthly schedule update includes the contaminated soil shutdown that 
occurred from January 31, 2014 through March 19, 2014.   A small pocket of soil with a 
distinct odor was encountered on January 31, 2014.  After testing of the soil no 
contaminates were encountered and the grading was allowed to continue.  However, this 
process had impact to the project, and based on internal assessments, the project 
currently forecasted to complete in January 2015, reflected in the Contractor’s latest 
schedule.   Per the Agency’s and Contractor’s meeting at the upper management level 
on April 16, 2014, collective actualization of the project schedule continues with the goal 
to have all schedule updates submitted and reviewed through May 2014 by the end of 
May/mid-June 2014.   This will allow the Agency and Contractor to assess impacts to 
date, and manage the remaining work as a partnering and collective effort. 
 
The Contractor has yet to submit its response to the Agency findings on Time Impact 
Evaluation (TIE No. 1) submitted on October 28, 2013.   The Agency issued a letter on 
January 29, 2014 granting an extension of 108-calendar days: 55-CD deemed 
concurrent (Excusable & Non-Compensable) and 53-CD deemed (Excusable & 
Compensable), resulting in revised Substantial and Final Completion dates of March 27, 
2014 and May 26, 2014, respectively.    
 
The contract documents require that the Contractor submit a claim for any time 
extension requested.  The Contractor submitted its formal Claim on May 21, 2014 for 
processing.  The Contractor’s claim documentation is under review by the Agency, for 
compliance with the Contract requirements to Claims. 
 
As noted in previous monthly reports, subsequent to the Agency’s issuance of the TIE 
No. 1 findings, the Contractor submitted its notification of suspension of work on January 
31, 2014, and did not work much in February 2014.   Although the contaminated soil 
issue was discovered on January 31, 2014, this only affected earthwork activities, but 
had no impact to the work that remained outstanding at the compressor room, the new 
battery room and in maintenance Building A.  However, any impacts have yet to be 
submitted or substantiated by the Contractor, by submission of a TIE.   Work is 
progressing and unresolved items are continuing to be elevated for resolution through 
the Dispute Resolution Ladder.  

 
 

III. REQUESTS FOR INFORMATION (RFIS), SUBMITTALS, AND NON-CONFORMANCE 
REPORTS (NCRS) 
 
A. sbX Corridor 

 
To date, the CM team has met the required timelines and no delay has come 
about as a result of submittal and RFI responses. 
 
Total RFIs – 1011                 Total Submittals – 891          Total NCRs - 26 
Total Open – 0                      Total Open – 0                      Total Open - 0 
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B. Vehicle Maintenance Facility (VMF) 

 
To date, the CM team has met the required timelines and no delay has come 
about as a result of submittal and RFI responses.  
 
Total RFIs – 195  Total Submittals – 358 Total NCRs – 14     
Total Open – 0  Total Open – 5  Total Open – 2     
 
 

IV. SAFETY 
 

The project team considers safety to be the utmost priority.  As such, the entire 
project team works towards a “no-lost time” goal on a daily basis. 
 
SbX Corridor - As of May 22, 2014 there are 424,441 “no-lost time” hours. 
VMF - As of May 16, 2014 there are 22,291 “no-lost time” hours. 
 
 

V. PROJECT BUDGET AND COST 
 

TOTAL PROGRAM BUDGET  
BUDGET AS OF APRIL 30, 2014 
 
 
Approved Budget              $191,706,000                   
Cost to Date                      $158,097,288 
Estimate to Complete        $  29,701,628 
Estimate at Completion     $187,798,916 

 
 
SBX CORRIDOR PROJECT COSTS - AS OF APRIL 30, 2014 

 

  CURRENT  
AUTHORIZED 

CURRENT INVOICES 
PAID 

REMAINING 
CONTRACT BALANCE 

JACOBS $11,852,647  $10,183,990 $1,668,657 

PARSONS $18,097,876  $16,920,294 $1,177,582 

GRIFFITH/COMET $83,782,780 $76,771,882 $7,010,898 

TOTAL $113,733,303 $103,876,166 $9,857,137  
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VMF CORRIDOR PROJECT COSTS - AS OF APRIL 30, 2014 
 

 CURRENT  AUTHORIZED CURRENT INVOICES 
PAID 

REMAINING 
CONTRACT BALANCE 

STV Inc. $1,418,132 $1,266,342 $151,790  
USS Cal 
Builders $11,685,598 $5,601,908 $6,083,690  

Total $13,103,730 $6,868,250 $6,235,480  
 
SBX CORRIDOR CONTRACT TIME 
 

 
 

VMF CONTRACT TIME 
 

Activity Days Date 

Notice to Proceed  12/10/12 

Calendar Days per Original Contract 425  

Original Completion Date  02/08/14 

Calendar Days Completed as of April 25, 2014 529  

CCO Time Extension to Date 0  

Required Completion Days/Date as of April 25, 2014 -105 02/08/14 

Forecasted Revenue Start Date as April 25, 2014  04/28/14 

Percent Time Elapsed 124%  
 

 
* CONSTRUCTION COMPLETION DATE WILL BE AVAILABLE UPON COMPLETION OF THE SCHEDULE 
UPDATE. 

Activity Days Date 

Notice to Proceed  11/21/11 

Calendar Days per Original Contract 730  

Original Completion Date  12/21/13 

Calendar Days Completed as of April 25, 2014 884  

CCO Time Extension to Date 0  

Required Completion Days/Date as of April 25, 2014 -154 12/21/13 

Forecasted Completion Date as of  April 25, 2014  06/30/14 

Percent Time Elapsed 121%  

23



OMNITRANS sbX E Street Corridor Bus Rapid Transit (BRT) Project 
Contract No.: PLN09-21 

 

8 

CHANGE ORDERS 
 
SBX CORRIDOR CONTRACT CHANGE ORDERS - As of April 25, 2014 

 

 
 

VMF CONTRACT CHANGE ORDERS - As of April 25, 2014 
 

Change Order Status Amount 

Approved Change Orders $1,621,448.60 
Pending Change Orders $217,820.22 
Potential Change Orders $1,227,343.40 

Total $3,007,647.32 
 
 

Note:  Currently, pricing for Potential Change Orders are estimated   based on 
Rough Order of Magnitude pending designer plans or final submittal of 
pricing by the Contractor.  

 
Upon the approval of the final to date schedule, an analysis will be 
completed to determine the effect of the change orders on the scheduled 
completion date. 

 

Change Order Status 
Amount 

Approved 

Approved Change Orders $18,962,326.34 
Pending Change Orders $1,958,845.20  
Potential Change Orders $666,358.36 
Total $21,587,529.90 
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VI.  Project Photographs 
 

VMF PROGRESS PHOTOS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1. Setting forms for  footings at new bus wash facility (Building B) 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

2. Placing underground plumbing drain lines at new bus wash facility 
(Building B) 
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3. New platform bus lifts installed in Maintenance Facility (Building A) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

4. New platform bus lifts installed in Maintenance Facility (Building A) 
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IPMO/sbX Project Cost Report
     Period Ended 4/30/14

Description Current Budget  Expenditures       
$ %

 Remaining 
Budget 

 Estimate to 
Complete 

 Estimate at 
Completion 

 Budget Forecast 
Variance 

BRT Construction 84,637,000         76,888,283      90.8% 7,748,717     10,124,457       87,012,740     (2,375,740)             
Vehicle Maintenance Facility 
(VMF) Construction 8,131,000           5,601,908        2,529,092     10,007,944       15,609,852     (7,478,852)             
Vehicles - Design & 
Manufacturing 16,628,000         14,890,755      89.6% 1,737,245     1,274,960         16,165,715     462,285                 
ROW Acquisition Services 10,357,000         10,937,789      105.6% (580,789)      952,181            11,889,970     (1,532,970)             
3rd Party Utilities Design & 
Relocation 1,003,000           1,074,398        107.1% (71,398)        31,719              1,106,117       (103,117)                
BRT Design 17,849,400         16,920,294      94.8% 929,106        330,788            17,251,082     598,318                 
VMF Design 1,007,600           1,280,742        127.1% (273,142)      415,190            1,695,932       (688,332)                
Other Professional, Technical 
& Management Services 34,020,000         30,503,119      89.7% 3,516,881     6,564,389         37,067,508     (3,047,508)             

SUB-TOTAL 173,633,000       158,097,288    15,535,712   29,701,628       187,798,916   (14,165,916)           
Unallocated Contingency 18,073,000         -                   18,073,000   3,907,084         3,907,084       14,165,916             

TOTAL 191,706,000       158,097,288    82.5% 33,608,712   33,608,712       191,706,000   -                         
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Standard Cost 
Category Description Remaining Budget Estimate to Complete Estimate at Completion Budget Forecast Variance

(SCC) $ %   
10 GUIDEWAY & TRACK ELEMENTS 19,725,000         17,120,394       86.8% 2,604,606$              2,744,371$                    19,864,765$                      (139,765)$                             

10.02
Guideway: At-grade semi-exclusive (allows cross-
traffic) 18,353,000$       15,193,514       82.8% 3,159,486$              2,407,778$                    17,601,292$                      751,708$                               

10.03 Guideway: At-grade in mixed traffic 1,372,000$         1,926,880         140.4% (554,880)$                336,593$                        2,263,473$                        (891,473)$                             
20 STATIONS, STOPS, TERMINALS, INTERMODAL 14,917,000         14,086,309       94.4% 830,691$                 289,828$                        14,376,137$                      540,863$                               

20.01
At-grade station, stop, shelter, mall, terminal, 
platform 14,917,000         14,086,309       94.4% 830,691$                 289,828$                        14,376,137$                      -$                                       

30
SUPPORT FACILITIES: YARDS, SHOPS, ADMIN. 
BLDGS 8,131,000$         5,601,909         68.9% 2,529,091$              10,007,943$                  15,609,852$                      (7,478,852)$                          

30.02 Light Maintenance Facility 4,265,000$         4,352,683         102.1% (87,683)$                  7,666,903$                    12,019,586$                      (7,754,586)$                          
30.05 Yard and Yard Track 3,866,000$         1,249,226         0.0% 2,616,774$              2,341,040$                    3,590,266$                        275,734$                               

40 SITEWORK & SPECIAL CONDITIONS 34,271,000         26,853,764       78.4% 7,417,236$              4,583,595$                    31,437,359$                      2,833,641$                           
40.01 Demolition, Clearing, Earthwork 4,741,000$         440,613             9.3% 4,300,387$              (350,603)$                      90,010$                             4,650,990$                           
40.02 Site Utilities, Utility Relocation 4,993,000$         9,728,185         194.8% (4,735,185)$            1,854,969$                    11,583,154$                      (6,590,154)$                          

40.05
Site structures including retaining walls, sound 
walls 90,000$              448,344             498.2% (358,344)$                195,522$                        643,866$                           (553,866)$                             

40.06
Pedestrian / bike access and accommodation, 
landscaping 6,925,000$         3,822,448         55.2% 3,102,552$              1,475,965$                    5,298,413$                        1,626,587$                           

40.07
Automobile, bus, van accessways including 
roads, parking lots 3,601,000$         4,132,352         114.8% (531,352)$                133,355$                        4,265,707$                        (664,707)$                             

40.08
Temporary Facilities and other indirect costs 
during construction 13,921,000$       8,281,822         59.5% 5,639,178$              1,274,387$                    9,556,209$                        4,364,791$                           

50 SYSTEMS 16,727,000$      19,902,213       119.0% (3,175,213)$            584,151$                        20,486,364$                      (3,759,364)$                          
50.02 Traffic signals and crossing protection 10,810,000$       6,586,083         60.9% 4,223,917$              (127,986)$                      6,458,097$                        4,351,903$                           
50.05 Communications 4,210,000$         8,325,528         197.8% (4,115,528)$            102,739$                        8,428,267$                        (4,218,267)$                          
50.06 Fare collection system and equipment 1,707,000$         4,990,602         292.4% (3,283,602)$            609,398$                        5,600,000$                        (3,893,000)$                          

Pending Change Orders 2,592,376$                    2,592,376$                        (2,592,376)$                          
Risk (638,144)$                      (638,144)$                          638,144$                               

93,771,000         83,564,589       89.1% 10,206,411$           20,164,120$                  103,728,709$                   (9,957,709)$                          
60 ROW, LAND, EXISTING IMPROVEMENTS 6,532,000$         6,006,388$       92.0% 525,612$                 944,447$                        6,950,835$                        (418,835)$                             

60.01 Purchase or lease of real estate  6,327,000$         5,841,458         92.3% 485,542$                 904,377$                        6,745,835$                        (418,835)$                             

60.02
Relocation of existing households and 
businesses 205,000$            164,930             80.5% 40,070$                   40,070$                          205,000$                           -$                                       

70 VEHICLES 16,628,000$      14,890,755$     89.6% 1,737,245$              1,274,960$                    16,165,715$                      462,285$                               
70.04 Bus 15,448,000$       14,858,641       96.2% 589,359$                 400,026$                        15,258,667$                      189,333$                               
70.06 Non-revenue vehicles 250,000$            -                     0.0% 250,000$                 -$                                -$                                    250,000$                               
70.07 Spare parts 930,000$            32,114               3.5% 897,886$                 874,934$                        907,048$                           22,952$                                 

80 PROFESSIONAL SERVICES 56,702,000         53,635,556       94.6% 3,066,444$              7,318,101$                    60,953,657$                      (4,251,657)$                          
80.01 Preliminary Engineering 12,921,000$       12,876,525       99.7% 44,475$                   17,502$                          12,894,027$                      26,973$                                 
80.02 Final Design 7,261,000$         7,106,035         97.9% 154,965$                 736,087$                        7,842,122$                        (581,122)$                             

80.03
Project Management for Design and 
Construction 15,997,000$       11,949,434       74.7% 4,047,566$              2,501,869$                    14,451,303$                      1,545,697$                           

80.04 Construction Administration & Management 6,632,000$         10,183,990       153.6% (3,551,990)$            2,668,657$                    12,852,647$                      (6,220,647)$                          

80.05
Professional Liability and other Non-
Construction Insurance 1,112,000$         -                     0.0% 1,112,000$              -$                                -$                                    1,112,000$                           

80.06
Legal; Permits; Review Fees by other agencies, 
cities, etc. 10,596,000$       11,519,572       108.7% (923,572)$                668,986$                        12,188,558$                      (1,592,558)$                          

80.07 Surveys, Testing, Investigation, Inspection 1,463,000$         -                     0.0% 1,463,000$              25,000$                          25,000$                             1,438,000$                           
80.08 Start up 720,000$            -                     0.0% 720,000$                 700,000$                        700,000$                           20,000$                                 

173,633,000$    158,097,288$  91.1% 15,535,712$           29,701,628$                  187,798,916$                   (14,165,916)$                        
90 UNALLOCATED CONTINGENCY 18,073,000         -                     0.0% 18,073,000$           3,907,084$                    3,907,084$                        14,165,916$                         

191,706,000      158,097,288     82.5% 33,608,712$           33,608,712$                  191,706,000$                   -$                                       
100 FINANCE CHARGES -                       -$                          -$                                -$                                    -$                                       

191,706,000    158,097,288  82.5% 33,608,712$        33,608,712$              191,706,000$               -$                                    
 

Expenditures

Construction Subtotal (10-50)

Subtotal (10-80)

Subtotal (10-90)

TOTAL PROJECT COST (10-100)

               IPMO/sbX Project 
               Through 4/30/14

Approved 
Current Budget
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This needs to be done by the end of today 
 

 
 
           ITEM #  E5 
DATE: July 2, 2014 
 
TO:  Board Chair Alan Wapner and Members of the Board of Directors 
 
THROUGH: P. Scott Graham, CEO/General Manager 
 
FROM: Anna Rahtz, Acting Director of Planning & Development Services 
 
SUBJECT: PASS-THROUGH FUNDING AGREEMENT – CHINO TRANSIT CENTER 

PHASE II 
 
FORM MOTION 
 
Authorize the CEO/General Manager to execute an agreement to pass through funding in an 
amount not to exceed $188,905 to the City of Chino for the development and construction of 
Phase II improvements at the Chino Transit Center.  
 
This item was reviewed by the Administrative and Finance Committee at its June 12, 2014, 
meeting and recommended to the Board of Directors for approval.  Omnitrans legal counsel has 
reviewed and approved this agreement.   
 
BACKGROUND 
 
Phase I of the Chino Transit Center was completed in 2005 through a partnership between 
Omnitrans and the City of Chino.  The Transit Center consists of seven bus bays with shelters, 
benches, lighting, a central fountain, and landscaping.   
 
Phase II will consist of pedestrian and safety improvements that are needed at the Transit Center.  
Phase II will involve the following scope of work: 
 

• Crosswalk improvements on 6th Street at Chino Avenue; 
• Asphalt overlay and restriping of two public park-and-ride lots; 
• Installation of lighting and curb for safety in public park-and-ride lot at the 

southwest corner of 6th Street and “D” Street; and 
• Installation of wayfinding signage throughout transit center site. 

 
The City of Chino will take the lead on design and construction of the project.  Omnitrans will 
pass through the funding and will participate in the project development process as needed.
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Board Chair Alan Wapner and Members of the Board of Directors 
July 2, 2014 – Page 2 

 
FUNDING SOURCE 
 
The costs associated with this project are budgeted from capital funds and will have no impact on 
Omnitrans’ budget.  The federal portion of funding is the remainder of unused FTA 5309 
congressional earmark funding from 2004 for the Chino Transit Center, which cannot be used for 
any other project.  Omnitrans is providing the required local match funding from STA funds 
allocated for this project. 
 
Of the total $195,082 of funding, Omnitrans will receive $6,177 for administrative charges.  A 
total amount not to exceed $188,905 will be passed through to the City for the project.   
 

Fund 
Source 

Grant 
Number Account Descriptio

n 
Total 

Funding 
Omnitrans 

Administration 

Pass-
Through 
to City 

of Chino 

FTA 
5309 CA-03-0660 C0430101F 

Chino 
Transit 
Center 

$150,898 $4,778 $146,120 

STA 12-09-OMN-
B L0530301S 

Chino 
Transit 
Center 

$44,184 $1,399 $42,785 

   Total $195,082 $6,177 $188,905 

 
______  Verification of funding source and availability of funds 
   (Verified and initialed by Finance) 
 
CONCLUSION 
 
Staff recommends that the Omnitrans Board of Directors authorize the CEO/General Manager to 
execute an agreement to pass through funding in an amount not to exceed $188,905 to the City of 
Chino for the development and construction of Phase II improvements at the Chino Transit 
Center.  
 
PSG:AR 
 
Attachment 
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CHINO TRANSIT CENTER PHASE II 

PASS-THROUGH FUNDING AGREEMENT AND COOPERATIVE AGREEMENT 

 

This AGREEMENT, entered into on                                                     , is between the 
CITY OF CHINO, a MUNICIPAL CORPORATION OF THE STATE OF 

CALIFORNIA, referred to herein as “CITY” 

THE CITY OF CHINO  

13220 Central Avenue 

Chino, CA  91710 

DUNS# 015107340 

 

AND 

 

OMNITRANS, a joint powers public transit agency, referred to herein as 
“OMNITRANS.” 

OMNITRANS 

1700 W. Fifth Street 

San Bernardino, CA  92411-2499 

 

CITY and OMNITRANS are sometimes referred to herein individually as “Party”, and 
collectively, as the “Parties”. 
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RECITALS 

1. OMNITRANS and CITY mutually desire to cooperate and participate in the 
design, development, and construction of the Chino Transit Center Phase II, 
referred to herein as “PROJECT” and located in the City of Chino, bounded 
generally by Fifth Street, Central Avenue, “D” Street, and Chino Avenue (see 
Exhibit “A”).  

2. The PROJECT may consist of any of the following improvements contingent 
upon available funding: 

a. Crosswalk improvements on 6th Street at Chino Avenue; 

b. Asphalt overlay and restriping of two public park-and-ride lots; 

c. Installation of lighting and curb for safety in public park-and-ride lot at the 
southwest corner of 6th Street and “D” Street; and 

d. Installation of wayfinding signage throughout transit center site. 

3. OMNITRANS and CITY desire to specify herein the terms and conditions, 
under which the PROJECT shall be funded, designed, constructed, and 
maintained. 

SECTION I 

OMNITRANS AGREES:  

1. To pass through an amount not to exceed $188,905 of Funding to the CITY 
for completion of the PROJECT (“Maximum Funding Obligation”).   

2. The total of $188,905 of funding will come from the following sources 
(“Funding”): 

a. Up to $146,120 in FTA 5309 discretionary funds (grant # CA-03-0660, 
CFDA # 20.500); 

b. Up to $42,785 in local match funding. (City of Chino has no direct 
funding for the project.) 

3. To attend pertinent meetings scheduled by the CITY and/or its 
CONTRACTORS regarding the PROJECT. 

4. To review preliminary and final PROJECT plans and provide timely input and 
review of all documents submitted to OMNITRANS by CITY and/or its 
CONTRACTORS. 
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5. To submit all required documentation to Funding agencies and facilitate the 
processing of all Funding reimbursements or disbursements. 

6. If CITY submits an invoice to OMNITRANS on or before the 15th day of 
each month, OMNITRANS will remit payment in the first full week of the 
following month, up to the Maximum Funding Obligation.  If CITY submits 
an invoice to OMNITRANS on or after the 16th day of each month, 
OMNITRANS will remit payment in the first full week of the second month 
after the invoice is submitted, up to the Maximum Funding Obligation.  
OMNITRANS shall not unreasonably withhold payment and shall promptly 
pay any undisputed amounts in compliance with the regulations and terms of 
the grant agreements governing the Funding sources, and in accordance with 
the terms of this Agreement.  Should OMNITRANS dispute any portion of an 
invoice, it must deliver written notice within five (5) working days of receipt 
of the invoice.  The notice must reasonably describe the amount to be 
withheld and the reason(s) therefor; provided, however, that OMNITRANS 
shall not be entitled to dispute the amount of a condemnation award approved 
by OMNITRANS in advance or any item previously approved by 
OMNITRANS.   Failure of OMNITRANS to deliver timely notice of a 
disputed reimbursement or payment request as required in this section shall be 
deemed its approval of such payment or reimbursement request, unless such 
requested reimbursement is for costs that are ineligible for Funding.    

7. In the event that the Federal Transit Administration (FTA) advises 
OMNITRANS that any requested disbursement of federal funds would 
constitute a violation of the terms of either the Funding grant for the federal 
funds or of applicable federal, state or local laws or regulations, 
OMNITRANS shall notify the CITY within five (5) working days in writing 
(“Violation Notice”).  If the PROJECT costs incurred by CITY prior to the 
receipt of the Violation Notice cannot ultimately be paid out of the applicable 
federal fund. CITY and OMNITRANS agree to seek in good faith, a timely 
and equitable cost sharing of the costs not reimbursed by FTA, provided that 
such costs are in accordance with the terms of this Agreement.  If costs are not 
incurred in accordance with the terms of this Agreement, CITY shall be solely 
liable for such costs without reimbursement from OMNITRANS. 

8. OMNITRANS will conduct annual site visits with CITY in each fiscal year in 
which PROJECT activity occurs.  The site visit will include a spot check of 
compliance with FTA regulations. 
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SECTION II 

CITY AGREES: 

1. To act as lead agency (as a subrecipient of federal funding) in the design, 
development, and construction of the PROJECT, and to be responsible for 
compliance with all local, state and federal laws, rules, and regulations related 
to PROJECT, including the California Environmental Quality Act. 

2. To provide adequate inspection of all work performed for PROJECT and 
maintain adequate records of inspection and materials testing for PROJECT. 

3. To attend pertinent meetings scheduled by the CITY’S CONTRACTORS 
and/or OMNITRANS regarding the development of the PROJECT. 

4. To provide all applicable permits required by CITY at no cost to the PROJECT. 

5. To provide project management and related administrative support required 
during development of the PROJECT.  

6. To adhere to the PROJECT milestones and PROJECT budget set forth in 
Exhibits “B” and “C” to this Agreement. 

7. To claim full ownership of the PROJECT. 

8. To maintain and upkeep all portions of the completed PROJECT. 

9. To maintain, and operate safety lighting/street lighting installed as part of the 
PROJECT at City’s sole expense. 

10. To protect the Federal investment in the project by maintaining the City of 
Chino Transit Center’s intended transit use.   

11. To provide construction management and related administrative support 
required during the design phase, bid phase, and construction phase of the 
PROJECT. 

12. To provide to OMNITRANS copies of all official project documents, including 
Requests for Proposals or Invitations for Bids, contract documents, notices to 
proceed issued to contractors, final project plans, closeout documents, etc.. 
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13. To comply with all requirements related to the Funding, including the state and 
federal funding, and Federal Transit Administration’s (FTA) procurement 
guidelines for all services related to the PROJECT.  In addition to and 
notwithstanding any other of CITY’s obligations under this Agreement, CITY 
agrees that it will be responsible for reasonable damages and expenses, 
including fines or penalties imposed by the FTA or any other Funding sources, 
reimbursement of funds, remedies of violations and any attorney’s fees which 
OMNITRANS suffers by CITY’s willful and material breach of any such 
funding requirements referred to in this Section.  

14. To provide to OMNITRANS all information needed for submitting quarterly 
reports that document the status of the PROJECT’s progress, including task 
completion status, budget status, and adherence to PROJECT milestones (see 
Exhibit “B” and “C”).   

15. To submit a monthly, itemized invoice to OMNITRANS on or before the 15th 
day of the month that contains supporting documentation detailing all costs, 
fees, and other charges that the CITY incurred related to the PROJECT.  The 
invoice shall describe the amount of services and supplies provided (including 
such detail as hourly billing rates per employee for all CONTRACTORS, labor 
hours per task per employee, work performed, and milestones met since the 
initial commencement date, or since the start of the billing period, as 
appropriate, through the date of the current statement.  The invoice shall include 
copies of checks issued by CITY and copies of invoices paid by CITY.   

16. CITY shall comply with all requirements of the FTA 2012 Master Agreement, 
found at http://www.fta.dot.gov/documents/19-Master.pdf, with the FTA 
requirements in Exhibit “D”, and with FTA Circular 4220.1F, the provisions 
of which are incorporated herein by reference. CITY shall incorporate all 
applicable federal requirements into its contracts with its CONTRACTORS, 
as required under the Master Agreement, the attached Exhibit “D” and FTA 
Circular 4220.1F.   

17. To submit to OMNITRANS, annually upon request, a copy of CITY’s annual 
single audit report that includes the federal funds used for the PROJECT.  If not 
required, the CITY will submit to OMNITRANS a letter stating such. 

18. To submit to OMNITRANS, annually upon request, a signed Self-Certification 
form that certifies CITY’s and CONTRACTOR’s compliance with all pertinent 
FTA regulations. 
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19. CITY shall keep and maintain all books, papers, records, and accounting 
records (collectively referred to herein as “records”) including: records of all 
costs allocated to the PROJECT, files, accounts, reports, single audits, cost 
proposals with backup data, and all other material relating to the PROJECT. 
CITY shall, upon request, make all such materials available to OMNITRANS or 
its designee at any reasonable time during the term of the Agreement and for 
three (3) years from the date of final payment to CITY, for auditing, inspection, 
and copying.  CITY shall include the provisions of this paragraph in all of its 
contracts resulting from this Agreement or shall take other steps to ensure the 
availability of such records for the required time.  

20. For any equipment or material purchased as a result of this Agreement or to be 
funded hereunder, the CITY shall comply, and shall require its 
CONTRACTORS to comply, with 49 U.S.C. §5323(j) and FTA regulations, 
“Buy America Requirements,” 49 C.F.R. Part 661, and any amendments 
thereto. 

21. CITY shall require and ensure that its CONTRACTORS will obtain and 
maintain insurance of the types and in the amounts described below and 
satisfactory to OMNITRANS, and that its CONTRACTORS shall indemnity 
and defend OMNITRANS as further set forth below.   

A. Commercial General Liability Insurance.  City’s CONTRACTORS shall 
maintain occurrence version commercial general liability insurance or 
equivalent form with a combined single limit of not less than $2,000,000 
per occurrence.  If such insurance contains a general aggregate limit, it 
shall apply separately to this Agreement or be no less than two times the 
occurrence limit. Such insurance shall: 

(1) Name CITY, OMNITRANS and their officials, officers, 
employees, agents, and consultants, as additional insureds with 
respect to performance of this Agreement and/or the PROJECT.  
Such insured status shall contain no special limitations on the 
scope of its protection to the above-listed insured. 

(2) Together be primary and non-contributory with respect to any 
insurance or self-insurance programs covering OMNITRANS, the 
CITY or their officials, officers, employees, agents, and 
consultants. 

(3) Contain standard separation of insured's provisions. 

B. Business Automobile Liability Insurance. CITY’s CONTRACTORS shall 
maintain comprehensive automobile liability insurance with a combined 
single limit of not less than $1,000,000 per occurrence.  Such insurance 
shall include coverage for owned, hired, and non-owned automobiles. 
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C. Public and Property Damage Liability Insurance.  CITY’s 
CONTRACTORS shall maintain a public and property damage liability 
insurance policy of not less than $1,000,000 combined single limits 
liability coverage for bodily injury and/or property damage. 

D. Workers' Compensation Insurance. CITY’s CONTRACTORS shall 
maintain workers' compensation insurance with statutory limits and 
employers' liability insurance with limits of not less than $1,000,000 per 
accident. 

E. Errors and Omissions. CITY’s CONTRACTORS shall maintain errors and 
omissions insurance with a $1,000,000 combined single limit bodily and 
property damage liability per occurrence and $3,000,000 in the aggregate, 
if available for the work the CONTRACTOR will be performing. 

F. Professional Liability. CITY’s CONTRACTORS shall maintain 
professional liability insurance with a limit of at least $1,000,000 per 
occurrence, if available for the work the CONTRACTOR will be 
performing. 

G. Certificates/Insurer Rating/Cancellation Notice.   

(1) CITY shall require, prior to commencement of the PROJECT, that 
CONTRACTORS furnish properly executed certificates of 
insurance, and certified copies of endorsements, and policies, 
which shall clearly evidence all insurance required in this Section 
II.17.  CITY shall require that the contract with CITY’s 
CONTRACTORS include thirty (30) days prior written 
notification to CITY and OMNITRANS of pending insurance 
cancellation, expiration, or material reduction. 

(2) City’s CONTRACTORS shall maintain such insurance from the 
time the Agreement commences until the PROJECT is completed, 
except as may be otherwise required by this Section or provided in 
the CITY’s or CONTRACTORS’ policies.  

(3) CITY’s CONTRACTORS shall place insurance with insurers 
having an A.M. Best Company rating of no less than A:VII and 
licensed to do business in California.    

 

H. CITY’s CONTRACTORS shall replace certificates, policies, and 
endorsements for any insurance expiring prior to completion of the 
PROJECT. 

I. CONTRACTOR/CONSULTANT Indemnity.   
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(1) CITY shall require, under its contracts with its CONTRACTORS, 
that its CONTRACTORS shall indemnify, defend and hold 
harmless CITY and OMNITRANS, and their respective officers 
and employees, from all claims, suits, or actions of every name, 
kind, and description brought for or on account of injury occurring 
by reason of anything done or omitted to be done by 
CONTRACTORS in connection with the PROJECT. 

SECTION III 

IT IS MUTUALLY AGREED:  

1. No alteration or variation of the terms of this Agreement shall be valid unless 
made in writing and signed by the parties hereto, and no oral understanding 
or agreement not incorporated herein shall be binding on any of the parties 
hereto.  

2. Upon completion of all work under this Agreement, ownership and title to 
materials, equipment, structures, and appurtenances which are installed 
within the CITY’s property shall automatically be vested in the CITY. 

3. Nothing in the provisions of this Agreement is intended to create duties or 
obligations to or rights in third parties not parties to this Agreement.  

4. Neither CITY nor any officer /employee thereof is responsible for any 
damage or liability occurring by reason of anything done or omitted to be 
done by OMNITRANS under or in connection with any work, authority or 
jurisdiction delegated to OMNITRANS under this Agreement.  It is 
understood and agreed that OMNITRANS shall fully defend, indemnify, and 
save harmless CITY, all officers and employees from all claims, suits, or 
actions of every name, kind, and description brought for or on account of 
injury occurring by reason of anything done or omitted to be done by 
OMNITRANS under or in connection with any work, authority, or 
jurisdiction delegated to OMNITRANS under this Agreement. 

5. Neither OMNITRANS nor any officer or employee thereof is responsible for 
any damage or liability occurring by reason of anything done or omitted to be 
done by CITY under or in connection with any work, authority, or 
jurisdiction delegated to CITY under this Agreement.  It is understood and 
agreed that, CITY shall fully defend, indemnify, and save harmless 
OMNITRANS, all officers and employees from all claims, suits, or actions of 
every name, kind, and description brought for or on account of injury 
occurring by reason of anything done or omitted to be done by CITY under 
or in connection with any work, authority, or jurisdiction delegated to CITY 
under this Agreement. 

6. All correspondence is to be sent to the following address:  
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7. OMNITRANS shall designate a Project Manager to represent OMNITRANS 
and CITY shall designate a Project Manager to represent CITY through 
whom all communications between the two agencies shall be channeled. 

8. This Agreement constitutes the entire understanding of the parties with 
respect to the subject matter hereof, and there are no other representations, 
promises, warranties, covenants or undertakings with respect thereto. 

9. If any term, provision, covenant, or condition of this Agreement is held to be 
invalid, void, or otherwise unenforceable, to any extent, by any court of 
competent jurisdiction, the remainder of this Agreement shall not be affected 
thereby, and each term, provision, covenant or condition of this Agreement 
shall be valid and enforceable to the fullest extent permitted by law. 

10. No waiver of any default shall constitute a waiver of any other default 
whether of the same or other covenant or condition. No waiver, benefit, 
privilege, or service voluntarily given or performed by a Party shall give the 
other Party any contractual rights by custom, estoppel, or otherwise. 

11. Either Party to this Agreement may declare a default hereunder by serving 
written notice describing the nature of the breach to the other Party.  The 
Party alleged to have breached the Agreement shall be afforded thirty (30) 
days from service of the notice of default to take whatever steps necessary to 
cure the breach.  If the breach is not cured within the time parameters set 
forth herein, this Agreement may be terminated for cause upon written notice 
of termination to the defaulting Party.  Termination shall be effective as of 
the date set forth in the notice of termination.  Upon termination, 
OMNITRANS shall pay to CITY all approved costs incurred by CITY up to 
the date of termination, provided that if termination is as a result of CITY’s 
default, OMNITRANS may withhold costs incurred by OMNITRANS as a 
result of such default.   

OMNITRANS 

Attn:  Anna Rahtz 

Acting Director of Planning & 
Development Services 

1700 W. Fifth Street 

San Bernardino, CA  92411-2499 

City of Chino 

Attn:  Jose Alire 

Assistant City Manager 

13220 Central Avenue 

Chino, CA  91710 

39



 
 

Page 10 of 41 

12. This Agreement shall terminate upon completion of PROJECT, except that 
the indemnification provisions shall remain in effect until terminated or 
modified, in writing, by mutual agreement.  Should any claims arising out of 
PROJECT be asserted against one of the Parties, the Parties agree to extend 
the fixed termination date of this Agreement, until such time as the claims are 
settled, dismissed or paid. 

13. Neither this Agreement, nor any of the Parties’ rights, obligations, duties, or 
authority hereunder may be assigned in whole or in part by either Party 
without the prior written consent of the other Party in its sole, and absolute, 
discretion. Any such attempt of assignment shall be deemed void and of no 
force and effect. 

14. The recitals set forth above are true and correct and are incorporated by 
reference as though fully set forth herein.   

15. The exhibits attached to this Agreement are incorporated herein by reference. 

16. General Interpretation.   

A. As used in this Agreement, unless otherwise specified, the terms 
“shall” and “will” shall have the same meaning. 

B. As used in this Agreement, unless otherwise specified, 
“CONTRACTOR” or “CONTRACTORS” shall mean any third party 
hired by CITY to perform work in relation to the PROJECT. 

 

 

 

 

 

 

 

[Signatures on following page] 
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In witness thereof, the parties have caused this Agreement to be executed by their 
respective officers. 

OMNITRANS  CITY 

Approved as to content:  

By: ________________________ 
P. Scott Graham 
CEO/General Manager 

Date: ______________________ 

Approved as to content:  

By: ________________________ 
Matthew C. Ballantyne 
City Manager 

Date: ______________________ 

 

Approved as to form:  

By: ________________________ 
 
Omnitrans Legal Counsel 

Date: ______________________ 

 

Attest: 

Angela Robles 

City Clerk 

Date:________________________ 

 

Approved as to form: 

By: _______________________ 
 
City Attorney 

Date: ______________________ 
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EXHIBIT A: PROJECT LOCATION DIAGRAM 
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EXHIBIT B: PROJECT MILESTONES SCHEDULE 

 

To be refined and completed by CITY upon start of PROJECT. 

 

 

 

Milestone Completion Date 

Preparation of conceptual site plan.   

Review period by OMNITRANS/CITY.  

Agencies to select "preferred design and site" collectively.  

Final design consultant to be selected jointly.  

Final design completed.  

Review period by OMNITRANS/CITY (simultaneous review by 
both agencies each review to take no more than two (2) weeks, after 
that, deemed approved by that agency). 

 

Final design complete.    

Award Construction Contract  

Start Construction.  

Complete Construction  
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EXHIBIT C: PROJECT BUDGET 

Project Component Cost 

City’s project management/administration  

Design, environmental clearance, and 
design services during construction 

 

Construction management  

Construction  

Contingency  

 

To be completed by CITY upon start of PROJECT and to be refined as design is 
developed. 
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EXHIBIT D: FEDERAL REQUIREMENTS 

OMNITRANS will be funding this Agreement with federal funds from the Federal Transit 
Authority (“FTA”).  The provision of such funds requires incorporation of the following contract 
terms in this Agreement, and the construction and related agreements for the PROJECT to be 
completed under this Agreement, as further set forth below.  The references below to 
“Contractor” shall mean and refer to CITY and its CONTRACTORS for the PROJECT covered 
under this Agreement. 

1. OPEN MARKET PROCUREMENT REQUIREMENTS  

a. Competition.   

All CITY procurement transactions to be funded under this Agreement shall be 
conducted in a manner that provides full and open competition, and shall be conducted in 
accordance with applicable state and federal requirements, including the FTA 
requirements set forth in FTA Circular 4220.1F.   

2.  BUY AMERICA REQUIREMENTS 

49 U.S.C. 5323(j) ; 49 CFR Part 661 

a. Applicability to Contracts 

The Buy America requirements apply to the following types of contracts: Construction 
Contracts and Acquisition of Goods or Rolling Stock (valued at more than $100,000). 

b. Buy America 

The Contractor agrees to comply with 49 U.S.C. 5323(j) and 49 CFR Part 661, which 
provide that Federal funds may not be obligated unless steel, iron, and manufactured 
products used in FTA-funded projects are produced in the United States, unless a waiver 
has been granted by FTA or the product is subject to a general waiver.  

General waivers are listed in 49 CFR 661.7.  Note: General waivers for small purchases 
do not apply to Contractor equipment purchases when Contractor’s contract value 
exceeds $100,000 in value. 

A Bidder or offeror must submit the appropriate Buy America certification with all Bids 
on FTAfunded contracts, except those subject to a general waiver. Bids or offers that are 
not accompanied by a completed Buy America certification must be rejected as non-
responsive. This requirement does not apply to lower tier subcontractors. 

3.  CARGO PREFERENCE REQUIREMENTS 

46 U.S.C. Appx 1241; 46 CFR Part 381 

a. Applicability to Contracts 
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The Cargo Preference requirements apply to all contracts involving equipment, materials, 
or commodities which may be transported by ocean vessels. 

b. Flow Down 

The Cargo Preference requirements apply to all subcontracts when the subcontract may 
be involved with the transport of equipment, material, or commodities by ocean vessel. 

c. Cargo Preference - Use of United States-Flag Vessels The Contractor agrees: 

1. To use privately owned United States-Flag commercial vessels to ship at least 50 
percent of the gross tonnage (computed separately for dry bulk carriers, dry cargo liners, 
and tankers) involved, whenever shipping any equipment, material, or commodities 
pursuant to the underlying contract to the extent such vessels are available at fair and 
reasonable rates for United States-Flag commercial vessels; 

2. To furnish within 20 working days following the date of loading for shipments 
originating within the United States or within 30 working days following the date of 
leading for shipments originating outside the United States, a legible copy of a rated, “on-
board” commercial ocean bill-of -lading in English for each shipment of cargo described 
in the preceding paragraph to the Division of National Cargo, Office of Market 
Development, Maritime Administration, Washington, DC 20590 and to Commission 
(through the Contractor in the case of a subcontractor’s bill-of-lading.); and 

3. To include these requirements in all subcontracts issued pursuant to this contract 
when the subcontract may involve the transport of equipment, material, or commodities 
by ocean vessel. 

4.  ENERGY CONSERVATION REQUIREMENTS 

42 U.S.C. 6321 et seq.; 49 CFR Part 18 

a. Applicability to Contracts 

The Energy Conservation requirements are applicable to all contracts. 

b. Flow Down 

The Energy Conservation requirements extend to all Contractors and their contracts at 
every tier and sub recipients and their sub agreements at every tier. 

c. Energy Conservation 

The Contractor agrees to comply with mandatory standards and policies relating to 
energy efficiency which are contained in the state energy conservation plan issued in 
compliance with the Energy Policy and Conservation Act. 
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5.  CLEAN WATER REQUIREMENTS 

33 U.S.C. 1251 et seq. 

a. Applicability to Contracts 

The Clean Water requirements apply to each contract and subcontract which exceeds 
$100,000. 

b. Clean Water 

1. The Contractor agrees to comply with all applicable standards, orders or 
regulations issued pursuant to the Federal Water Pollution Control Act, as amended, 33 
U.S.C. 1251.  The Contractor agrees to report each violation to the Commission and 
understands and agrees that the Commission will report the violation to the Commission, 
who will, in turn, report each violation as required to assure notification to FTA and the 
appropriate EPA Regional Office. 

2. The Contractor also agrees to include these requirements in each subcontract 
exceeding $100,000 financed in whole or in part with Federal assistance provided by 
FTA. 

6.  LOBBYING 

31 U.S.C. 1352; 49 CFR Part 19 49 CFR Part 20 

a. Applicability to Contracts 

The Lobbying requirements apply to Construction/Architectural and 
Engineering/Acquisition of Rolling Stock/Professional Service Contract/Operational 
Service Contract/Turnkey contracts. 

b. Flow Down 

The Lobbying requirements mandate the maximum flow down, pursuant to Byrd Anti-
Lobbying Amendment, 31 U.S.C. § 1352(b)(5) and 49 C.F.R. Part 19, Appendix A, 
Section 7. 

c. Byrd Anti-Lobbying Amendment, 31 U.S.C. 1352, as amended by the 
Lobbying Disclosure Act of 1995. P.L. 104-65 [to be codified at 2 U.S.C. 4 1601., et 
seq.] 

Contractors who apply or Bid for an award of $100,000 or more shall file the certification 
required by 49 CFR part 20, “New Restrictions on Lobbying.” Each tier certifies to the 
tier above that it will not and has not used Federal appropriated funds to pay any person 
or organization for influencing or attempting to influence an officer or employee of any 
agency, a member of Congress, officer or employee of Congress, or an employee of a 
member of Congress in connection with obtaining any Federal contract, grant or any 
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other award covered by 31 U.S.C. 1352. Each tier shall also disclose the name of any 
registrant under the Lobbying Disclosure Act of 1995 who has made lobbying contacts 
on its behalf with non-Federal funds with respect to that Federal contract, grant or award 
covered by 31 U.S.C. 1352. Such disclosures are forwarded from tier to tier up to 
Commission. 

7.  ACCESS TO RECORDS AND REPORTS 

49 U.S.C. 5325; 49 CFR 18.36 (i) 49 CFR 633.17 

a. Applicability to Contracts 

Reference Chart “Requirements for Access to Records and Reports by Type of 
Contracts”, Item 6 of this Article. 

b. Flow Down 

FTA does not require the inclusion of these requirements in subcontracts. 

c. Access to Records 

The following access to records requirements apply to this Contract: 

1. The Contractor agrees to provide Commission, the FTA Administrator, the 
Comptroller General of the United States or any of their authorized representatives access 
to any books, documents, papers and records of the Contractor which are directly 
pertinent to this contract for the purposes of making audits, examinations, excerpts and 
transcriptions. Contractor also agrees, pursuant to 49 C. F. R. 633.17 to provide the FTA 
Administrator or his authorized representatives including any PMO Contractor access to 
Contractor’s records and construction sites pertaining to a major capital project, defined 
at 49 U.S.C. 5302(a)1, which is receiving federal financial assistance through the 
programs described at 49 U.S.C. 5307, 5309 or 5311. 

2. Where Commission or a sub grantee of Commission in accordance with 49 U.S.C. 
5325(a) enters into a contract for a capital project or improvement (defined at 49 U.S.C. 
5302(a)1) through other than competitive Bidding, the Contractor shall make available 
records related to the contract to Commission, the Secretary of Transportation and the 
Comptroller General or any authorized officer or employee of any of them for the 
purposes of conducting an audit and inspection. 

3. The Contractor agrees to permit any of the foregoing parties to reproduce by any 
means whatsoever or to copy excerpts and transcriptions as reasonably needed. 

4. The Contractor agrees to maintain all books, records, accounts and reports 
required under this contract for a period of not less than three years after the date of 
termination or expiration of this contract, except in the event of litigation or settlement of 
claims arising from the performance of this contract, in which case Contractor agrees to 
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maintain same until Commission, the FTA Administrator, the Comptroller General, or 
any of their duly authorized representatives, have disposed of all such litigation, appeals, 
claims or exceptions related thereto. Reference 49 CFR 18.39(i)(11). 

5. FTA does not require the inclusion of these requirements in subcontracts. 

6. Requirements for Access to Records and Reports by Types of Contract: 

 

 

¹ Sources of Authority:  49 CFR 836 (i). 

8.  FEDERAL CHANGES 

49 CFR Part 18 

a. Applicability to Contracts 

The Federal Changes requirement applies to all contracts. 

b. Flow Down   

The Federal Changes requirement flows down appropriately to each applicable changed 
requirement. 

Contract 

Characteristics 

Construction Architectural 

Engineering 

Professional 

Services 

Non State Yes 

Yes 

Yes 

Yes 

Yes 

Yes Grantees 

a. Contracts below SAT 

($100,000) 

b. Contracts above 

$100,000/Capital Projects 
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c. Federal Changes 

Contractor shall at all times comply with all applicable FTA regulations, policies, 
procedures and directives, including without limitation those listed directly or by 
reference in the Agreement (Form FTA MA (10) dated October, 2003) between 
Commission and FTA, as they may be amended or promulgated from time to time during 
the term of this contract. Contractor’s failure to so comply shall constitute a material 
breach of this contract. 

9.  CLEAN AIR 

42 U.S.C. 7401 et seq.; 40 CFR 15.61; 49 CFR Part 18 

a. Applicability to Contracts 

The Clean Air requirements apply to all contracts exceeding $100,000, including 
indefinite quantities where the amount is expected to exceed $100,000 in any year. 

b. Flow Down 

The Clean Air requirements flow down to all subcontracts which exceed $100,000. 

c. Clean Air 

1. The Contractor agrees to comply with all applicable standards, orders or 
regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C. §§ 7401 et m. . 
The Contractor agrees to report each violation to Commission and understands and agrees 
that Commission, in turn, report each violation as required to assure notification to FTA 
and the appropriate EPA Regional Office. 

2. The Contractor also agrees to include these requirements in each subcontract 
exceeding $100,000 financed in whole or in part with Federal assistance provided by 
FTA. 

10.  RECYCLED PRODUCTS 

42 U.S.C. 6962;  40 CFR Part 247 

a. Applicability to Contracts 

The Recycled Products requirements apply to all contracts for items designated by the 
EPA, when the Contractor procures $10,000 or more of one of these items during the 
fiscal year, or has procured $10,000 or more of such items in the previous fiscal year, 
using Federal funds. 

b. Flow Down 

These requirements flow down to all contractor and subcontractor tiers. 
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c. Recovered Materials 

The Contractor agrees to comply with all the requirements of Section 6002 of the 
Resource Conservation and Recovery Act (RCRA), as amended (42 U.S.C. 6962), 
including but not limited to the regulatory provisions of 40 CFR Part 247, and Executive 
Order 12873, as they apply to the procurement of the items designated in Subpart B of 40 
CFR Part 247. 

11.  PREVAILING WAGE CALIFORNIA LABOR CODE AND DAVIS-BACON ACT 

40 U.S.C. 3142 et seq. (2003); 29 CFR § 5 et seq. (2003) 

California Labor Code section 1720, et. seq. 

a. Applicability to Contracts 

Contractor shall comply with the requirements of the Davis-Bacon Act and California 
Labor Law, California Labor Code section 1720, et. seq.  As between Davis-Bacon and 
California prevailing wage rates, the higher of the two shall apply. 

b. Apprentices and trainees 

1. Apprentices.  Apprentices will be permitted to work at less than the 
predetermined rate for the work they performed when they are employed pursuant to and 
individually registered in a bona fide apprenticeship program registered with the U.S. 
Department of Labor, Employment and Training Administration, Bureau of 
Apprenticeship and Training, or with a State Apprenticeship Agency recognized by the 
Bureau, or if a person is employed in his or her first 90 days of probationary employment 
as an apprentice in such an apprenticeship program, who is not individually registered in 
the program, but who has been certified by the Bureau of Apprenticeship and Training or 
a State Apprenticeship Agency (where appropriate) to be eligible for probationary 
employment as an apprentice. The allowable ratio of apprentices to journeymen on the 
job site in any craft classification shall not be greater than the ratio permitted to the 
Contractor as to the entire work force under the registered program. Any worker listed on 
a payroll at an apprentice wage rate, who is not registered or otherwise employed as 
stated above, shall be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. In addition, any 
apprentice performing work on the job site in excess of the ratio permitted under the 
registered program shall be paid not less than the applicable wage rate on the wage 
determination for the work actually performed. Where a Contractor is performing 
construction on a project in a locality other than that in which its program is registered, 
the ratios and wage rates (expressed in percentages of the journeyman’s hourly rate) 
specified in the Contractor’s or subcontractor’s registered program shall be observed. 
Every apprentice must be paid at not less than the rate specified in the registered program 
for the apprentice’s level of progress, expressed as a percentage of the journeymen hourly 
rate specified in the applicable wage determination. Apprentices shall be paid fringe 
benefits in accordance with the provisions of the apprenticeship program. If the 
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apprenticeship program does not specify fringe benefits, apprentices must be paid the full 
amount of fringe benefits listed on the wage determination for the applicable 
classification. If the Administrator of the Wage and Hour Division of the U.S. 
Department of Labor determines that a different practice prevails for the applicable 
apprentice classification, fringes shall be paid in accordance with that determination. In 
the event the Bureau of Apprenticeship and Training, or a State Apprenticeship Agency 
recognized by the Bureau, withdraws approval of an apprenticeship program, the 
Contractor will no longer be permitted to utilize apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable program is approved. 

2. Trainees.  Except as provided in 29 CFR 5.16, trainees will not be permitted to 
work at less than the predetermined rate for the work performed unless they are employed 
pursuant to and individually registered in a program which has received prior approval, 
evidenced by formal certification by the U.S. Department of Labor, Employment and 
Training Administration. The ratio of trainees to journeymen on the job site shall not be 
greater than permitted under the plan approved by the Employment and Training 
Administration. Every trainee must be paid at not less than the rate specified in the 
approved program for the trainee’s level of progress, expressed as a percentage of the 
journeyman hourly rate specified in the applicable wage determination. Trainees shall be 
paid fringe benefits in accordance with the provisions of the trainee program. If the 
trainee program does not mention fringe benefits, trainees shall be paid the full amount of 
fringe benefits listed on the wage determination unless the Administrator of the Wage 
and Hour Division determines that there is an apprenticeship program associated with the 
corresponding journeyman wage rate on the wage determination which provides for less 
than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee 
rate that is not registered and participating in a training plan approved by the 
Employment and Training Administration shall be paid not less than the applicable wage 
rate on the wage determination for the classification of work actually performed. In 
addition, any trainee performing work on the job site in excess of the ratio permitted 
under the registered program shall be paid not less than the applicable wage rate on the 
wage determination for the work actually performed. In the event the Employment and 
Training Administration withdraws approval of a training program, the Contractor will no 
longer be permitted to utilize trainees at less than the applicable predetermined rate for 
the work performed until an acceptable program is approved. 

3. Equal employment opportunity. The utilization of apprentices, trainees and 
journeymen under this part shall be in conformity with the equal employment opportunity 
requirements of Executive Order 11246, as amended, and 29 CFR part 30. 

c. Compliance with Copeland Act requirements 

The Contractor shall comply with the requirements of 29 CFR part 3, which are 
incorporated by reference in this contract. 
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d. Subcontracts 

The Contractor or subcontractor shall insert in any subcontracts the clauses contained in 
29 CFR 5.5(a)(1) through (10) and such other clauses as the Federal Transit 
Administration may by appropriate instructions require, and also a clause requiring the 
subcontractors to include these clauses in any lower tier subcontracts. The prime 
contractor shall be responsible for the compliance by any subcontractor or lower tier 
subcontractor with all the contract clauses in 29 CFR 5.5. 

e. Contract termination: debarment 

A breach of the contract clauses in 29 CFR 5.5 may be grounds for termination of the 
contract, and for debarment as a contractor and a subcontractor as provided in 29 CFR 
5.12. 

f. Disputes concerning labor standards 

Disputes arising out of the labor standards provisions of this contract shall not be subject 
to the general disputes clause of this contract. Such disputes shall be resolved in 
accordance with the procedures of the Department of Labor set forth in 29 CFR parts 5, 
6, and 7. Disputes within the meaning of this clause include disputes between the 
Contractor (or any of its subcontractors) and the contracting agency, the U.S. Department 
of Labor, or the employees or their representatives. 

g. Certification of eligibility 

1. By entering into this contract, the Contractor certifies that neither it (nor he or 
she) nor any person or firm who has an interest in the Contractor’s firm is a person or 
firm ineligible to be awarded Government contracts by virtue of section 3(a) of the 
Davis-Bacon Act or 29 CFR 5.12(a)(1). 

2. No part of this contract shall be subcontracted to any person or firm ineligible for 
award of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 
CFR 5.12(a)(1). 

3. The penalty for making false statements is prescribed in the U.S. Criminal Code, 
18 U.S.C. 1001. 

12.  CONTRACT WORK HOURS AND SAFETY STANDARDS ACT 

40 U.S.C. §§ 3701 -3708 (2003); 29 C.F.R. § 5 (2003); 29 C.F.R. § 1926 (2003) 

a. Applicability to Contracts 

Section 102 of the Act, which deals with overtime requirements, applies to: 

1. All construction contracts in excess of $2,000 and; 

53



 
 

Page 24 of 41 

Section 107 of the Act, which deals with OSHA requirements applies to construction 
contracts in excess of $2,000 only.  The requirements of this section do not apply to 
contracts or subcontracts for the purchase of supplies or materials or articles normally 
available on the open market. 

b. Flow Down 

Applies to third party contractors and subcontractors. 

c. Pursuant to Section 102 (Overtime) 

These clauses are specifically mandated under DOL regulation 29 C.F.R. § 5.5. 

1. Overtime requirements - No contractor or subcontractor contracting for any part 
of the contract work which may require or involve the employment of laborers or 
mechanics shall require or permit any such laborer or mechanic in any workweek in 
which he or she is employed on such work to work in excess of forty hours in such 
workweek unless such laborer or mechanic receives compensation at a rate not less than 
one and one-half times the basic rate of pay for all hours worked in excess of forty hours 
in such workweek. 

2. Violation; liability for unpaid wages; liquidated damages - In the event of any 
violation of the clause set forth in paragraph (1) of this section the contractor and any 
subcontractor responsible therefore shall be liable for the unpaid wages. In addition, such 
contractor and subcontractor shall be liable to the United States for liquidated damages. 
Such liquidated damages shall be computed with respect to each individual laborer or 
mechanic, including watchmen and guards, employed in violation of the clause set forth 
in paragraph (1) of this section, in the sum of $ 10 for each calendar day on which such 
individual was required or permitted to work in excess of the standard workweek of forty 
hours without payment of the overtime wages required by the clause set forth in 
paragraph (1) of this section. 

3. Withholding for unpaid wages and liquidated damages - Commission shall 
upon its own action or upon written request of an authorized representative of the 
Department of Labor withhold or cause to be withheld, from any moneys payable on 
account of work performed by the contractor or subcontractor under any such contract or 
any other Federal contract with the same prime contractor, or any other federally- assisted 
contract subject to the Contract Work Hours and Safety Standards Act, which is held by 
the same prime contractor, such sums as may be determined to be necessary to satisfy any 
liabilities of such contractor or subcontractor for unpaid wages and liquidated damages as 
provided in the clause set forth in paragraph (2) of this section. 

4. Subcontracts - The contractor or subcontractor shall insert in any subcontracts 
the clauses set forth in this section and also a clause requiring the subcontractors to 
include these clauses in any lower tier subcontracts. The prime contractor shall be 
responsible for compliance by any subcontractor or lower tier subcontractor with the 
clauses set forth in this section. 
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5. Payrolls and basic records - payrolls and basic records relating thereto shall be 
maintained by the contractor during the course of the work and preserved for a period of 
three years thereafter for all laborers and mechanics working at the site of the work (or 
under the United States Housing Act of 1937, or under the Housing Act of 1949, in the 
construction or development of the project). Such records shall contain the name, 
address, and social security number of each such worker, his or her correct classification, 
hourly rates of wages paid (including rates of contributions or costs anticipated for bona 
fide fringe benefits or cash equivalents thereof of the types described in section 
1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, 
deductions made and actual wages paid. Whenever the Secretary of Labor has found 
under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount 
of any costs reasonably anticipated in providing benefits under a plan or program 
described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain 
records which show that the commitment to provide such benefits is enforceable, that the 
plan or program is financially responsible, and that the plan or program has been 
communicated in writing to the laborers or mechanics affected, and records which show 
the costs anticipated or the actual cost incurred in providing such benefits. Contractors 
employing apprentices or trainees under approved programs shall maintain written 
evidence of the registration of apprenticeship programs and certification of trainee 
programs, the registration of the apprentices and trainees, and the ratios and wage rates 
prescribed in the applicable programs. 

d. Section 107 (OSHA) 

1. Contract Work Hours and Safety Standards Act 

 A. The Contractor agrees to comply with section 107 of the Contract Work 
Hours and Safety Standards Act, 40 U.S.C. section 333, and applicable DOL 
regulations,” Safety and Health Regulations for Construction” 29 C.F.R. Part 1926. 
Among other things, the Contractor agrees that it will not require any laborer or mechanic 
to work in unsanitary, hazardous, or dangerous surroundings or working conditions. 

 B. Subcontracts - The Contractor also agrees to include the requirements of 
this section in each subcontract. The term “subcontract” under this section is considered 
to refer to a person who agrees to perform any part of the labor or material requirements 
of a contract for construction, alteration or repair. A person who undertakes to perform a 
portion of a contract involving the furnishing of supplies or materials will be considered a 
“subcontractor” under this section if the work in question involves the performance of 
construction work and is to be performed: (1) directly on or near the construction site, or 
(2) by the employer for the specific project on a customized basis. Thus, a supplier of 
materials which will become an integral part of the construction is a “subcontractor” if 
the supplier fabricates or assembles the goods or materials in question specifically for the 
construction project and the work involved may be said to be construction activity. If the 
goods or materials in question are ordinarily sold to other customers from regular 
inventory, the supplier is not a “subcontractor.” The requirements of this section do not 
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apply to contracts or subcontracts for the purchase of supplies or materials or articles 
normally available on the open market. 

13.  COPELAND ANTI-KICKBACK ACT 

40 U.S.C. § 3145 (2003); 29 C.F.R. § 3 (2003);  29 C.F.R. § 5 (2003) 

a. Applicability to Contracts 

All construction contracts in excess of $2,000. 

b. Flow Down 

Applicable to all third party contractors and subcontractors. The language can be found at 
§ 5.5(a)(5) of the Davis-Bacon clause 16. 

c. Compliance with Copeland Act requirements 

The Contractor shall comply with the requirements of 29 CFR part 3, which are 
incorporated by reference in this contract. 

14.  NO GOVERNMENT OBLIGATION TO THIRD PARTIES 

a. Applicability to Contracts 

Applicable to all contracts. 

b. Flow Down 

This concept should flow down to all levels to clarify, to all parties to the contract, that 
the Federal Government does not have contractual liability to third parties, absent 
specific written consent. 

c. No Obligation by the Federal Government 

1. Commission and Contractor acknowledge and agree that, notwithstanding any 
concurrence by the Federal Government in or approval of the solicitation or award of the 
underlying contract, absent the express written consent by the Federal Government, the 
Federal Government is not a party to this contract and shall not be subject to any 
obligations or liabilities to Commission, Contractor, or any other party (whether or not a 
party to that contract) pertaining to any matter resulting from the underlying contract. 

2. The Contractor agrees to include the above clause in each subcontract financed in 
whole or in part with Federal assistance provided by FTA. It is further agreed that the 
clause shall not be modified, except to identify the subcontractor who will be subject to 
its provisions. 
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15.  PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS AND 
RELATED ACTS 

31 U.S.C. 3801 et seq.; 49 CFR Part 31; 18 U.S.C. 1001; 49 U.S.C. 5307 

a. Applicability to Contracts 

These requirements are applicable to all contracts. 

b. Flow Down 

These requirements flow down to contractors and subcontractors who make, present, or 
submit covered claims and statements. 

c. Program Fraud and False or Fraudulent Statements or Related Acts 

1. The Contractor acknowledges that the provisions of the Program Fraud Civil 
Remedies Act of 1986, as amended, 31 U.S.C. §§ 3801 et q. and U.S. DOT regulations, 
“Program Fraud Civil Remedies,” 49 C.F.R. Part 31, apply to its actions pertaining to this 
Project. Upon execution of the underlying contract, the Contractor certifies or affirms the 
truthfulness and accuracy of any statement it has made, it makes, it may make, or causes 
to be made, pertaining to the underlying contract or the FTA assisted project for which 
this contract work is being performed. In addition to other penalties that may be 
applicable, the Contractor further acknowledges that if it makes, or causes to be made, a 
false, fictitious, or fraudulent claim, statement, submission, or certification, the Federal 
Government reserves the right to impose the penalties of the Program Fraud Civil 
Remedies Act of 1986 on the Contractor to the extent the Federal Government deems 
appropriate. 

2. The Contractor also acknowledges that if it makes, or causes to be made, a false, 
fictitious, or fraudulent claim, statement, submission, or certification to the Federal 
Government under a contract connected with a project that is financed in whole or in part 
with Federal assistance originally awarded by FTA under the authority of 49 U.S.C. § 
5307, the Government reserves the right to impose the penalties of 18 U.S.C. § 1001 and 
49 U.S.C. § 5307(n)(1) on the Contractor, to the extent the Federal Government deems 
appropriate. 

3. The Contractor agrees to include the above two clauses in each subcontract 
financed in whole or in part with Federal assistance provided by FTA. It is further agreed 
that the clauses shall not be modified, except to identify the subcontractor who will be 
subject to the provisions. 

16.  GOVERNMENT-WIDE DEBARMENT AND SUSPENSION (NONPROCUREMENT) 

49 CFR Part 29; Executive Order 12549 

a. Applicability to Contracts 
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Executive Order 12549, as implemented by 49 CFR Part 29, prohibits Commission from 
contracting for goods and services from organizations that have been suspended or 
debarred from receiving Federally-assisted contracts. As part of their applications each 
year, Commission is required to submit a certification to the effect that they will not enter 
into contracts over $100,000 with suspended or debarred contractors and that they will 
require their contractors (and their subcontractors) to make the same certification to them. 

b. Flow Down 

Contractors are required to pass this requirement on to subcontractors seeking 
subcontracts over $100,000. Thus, the terms “lower tier covered participant” and “lower 
tier covered transaction” include both contractors and subcontractors and contracts and 
subcontracts over $100,000. 

c. Instructions for Certification 

By signing and submitting its Bid or proposal, the prospective lower tier participant 
is deemed to be providing a signed certification to the following: 

1. The certification in this clause is a material representation of fact upon which 
reliance was placed when this transaction was entered into. If it is later determined that 
the prospective lower tier participant knowingly rendered an erroneous certification, in 
addition to other remedies available to the Federal Government, Commission may pursue 
available remedies, including suspension and/or debarment. 

2. The prospective lower tier participant shall provide immediate written notice to 
Commission if at any time the prospective lower tier participant learns that its 
certification was erroneous when submitted or has become erroneous by reason of 
changed circumstances. 

3. The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower 
tier covered transaction,” :”participant,” “persons,” “lower tier covered transaction,” 
“principal,” “proposal,” and “voluntarily excluded,” as used in this clause, have the 
meanings set out in the Definitions and Coverage sections of rules implementing 
Executive Order 12549 [49 CFR Part 29]. You may contact Commission for assistance in 
obtaining a copy of those regulations. 

4. The prospective lower tier participant agrees by submitting this proposal that, 
should the proposed covered transaction be entered into, it shall not knowingly enter into 
any lower tier covered transaction with a person who is debarred, suspended, declared 
ineligible, or voluntarily excluded from participation in this covered transaction, unless 
authorized in writing by Commission. 

5. The prospective lower tier participant further agrees by submitting this proposal 
that it will include the clause titled “Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion - 
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Lower Tier Covered Transaction”, without modification, in all lower tier covered 
transactions and in all solicitations for lower tier covered transactions. 

6. A participant in a covered transaction may rely upon a certification of a 
prospective participant in a lower tier covered transaction that it is not debarred, 
suspended, ineligible, or voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous. A participant may decide the method and 
frequency by which it determines the eligibility of its principals. Each participant may, 
but is not required to, check the Nonprocurement List issued by U.S. General Service 
Administration. 

7. Nothing contained in the foregoing shall be construed to require establishment of 
system of records in order to render in good faith the certification required by this clause. 
The knowledge and information of a participant is not required to exceed that which is 
normally possessed by a prudent person in the ordinary course of business dealings. 

8. Except for transactions authorized under Paragraph 5 of these instructions, if a 
participant in a covered transaction knowingly enters into a lower tier covered transaction 
with a person who is suspended, debarred, ineligible, or voluntarily excluded from 
participation in this transaction, in addition to all remedies available to the Federal 
Government, Commission may pursue available remedies including suspension and/or 
debarment. 

Certification Regarding Debarment, Suspension, Ineligibility and Voluntary 
Exclusion - Lower Tier Covered Transaction 

1. The prospective lower tier participant certifies, by submission of this Bid or 
proposal, that neither it nor its “principals” [as defined at 49 C.F.R. § 29.105(p)] is 
presently debarred, suspended, proposed for debarment, declared ineligible, or 
voluntarily excluded from participation in this transaction by any Federal department or 
agency. 

2. When the prospective lower tier participant is unable to certify to the statements 
in this certification, such prospective participant shall attach an explanation to this 
proposal. 

17.  PRIVACY ACT 

5 U.S.C. 552 

a. Applicability to Contracts 

When Commission maintains files on drug and alcohol enforcement activities for FTA, 
and those files are organized so that information could be retrieved by personal identifier, 
the Privacy Act requirements apply to all contracts. 

b. Flow Down 
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The Federal Privacy Act requirements flow down to each third party contractor and their 
contracts at every tier. 

c. Contracts Involving Federal Privacy Act Requirements 

The following requirements apply to the Contractor and its employees that administer any 
system of records on behalf of the Federal Government under any contract: 

1. The Contractor agrees to comply with, and assures the compliance of its 
employees with, the information restrictions and other applicable requirements of the 
Privacy Act of 1974, 5 U.S.C. § 552a. Among other things, the Contractor agrees to 
obtain the express consent of the Federal Government before the Contractor or its 
employees operate a system of records on behalf of the Federal Government. The 
Contractor understands that the requirements of the Privacy Act, including the civil and 
criminal penalties for violation of that Act, apply to those individuals involved, and that 
failure to comply with the terms of the Privacy Act may result in termination of the 
underlying contract. 

2. The Contractor also agrees to include these requirements in each subcontract to 
administer any system of records on behalf of the Federal Government financed in whole 
or in part with Federal assistance provided by FTA. 

18.  CIVIL RIGHTS REQUIREMENTS 

29 U.S.C. § 623, 42 U.S.C. § 2000 d; 42 U.S.C. § 6102, 42 U.S.C. § 12112; 42 U.S.C. § 
12132, 49 U.S.C. § 5332; 29 CFR Part 1630 et seq., 41 CFR Parts 60-1 et seq. 

a. Applicability to Contracts 

The Civil Rights Requirements apply to all contracts. 

b. Flow Down 

The Civil Rights requirements flow down to all third party contractors and their contracts 
at every tier. 

c. Civil Rights 

The following requirements apply to the underlying contract: 

1. Nondiscrimination.  In accordance with Title VI of the Civil Rights Act, as 
amended, 42 U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975, as 
amended, 42 U.S.C. § 6102, section 202 of the Americans with Disabilities Act of 1990, 
42 U.S.C. § 12132, and Federal transit law at 49 U.S.C. § 5332, the Contractor agrees 
that it will not discriminate against any employee or applicant for employment because of 
race, color, creed, national origin, sex, age, or disability. In addition, the Contractor 
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agrees to comply with applicable Federal implementing regulations and other 
implementing requirements FTA may issue. 

2. Equal Employment Opportunity.  The following equal employment opportunity 
requirements apply to the underlying contract: 

A. Race, Color, Creed, National Origin, Sex.  In accordance with Title 
VII of the Civil Rights Act, as amended, 42 U.S.C. § 2000e, and Federal transit laws at 
49 U.S.C. § 5332, the Contractor agrees to comply with all applicable equal employment 
opportunity requirements of U.S. Department of Labor (U.S. DOL) regulations, “Office 
of Federal Contract Compliance Programs, Equal Employment Opportunity, Department 
of Labor,” 41 C.F.R. Parts 60 et m. ., (which implement Executive Order No. 11246, 
“Equal Employment Opportunity,” as amended by Executive Order No. 11375, 
“Amending Executive Order 11246 Relating to Equal Employment Opportunity,” 42 
U.S.C. § 2000e note), and with any applicable Federal statutes, executive orders, 
regulations, and Federal policies that may in the future affect construction activities 
undertaken in the course of the Project. The Contractor agrees to take affirmative action 
to ensure that applicants are employed, and that employees are treated during 
employment, without regard to their race, color, creed, national origin, sex, or age. Such 
action shall include, but not be limited to, the following: employment, upgrading, 
demotion or transfer, recruitment or recruitment advertising, layoff or termination; rates 
of pay or other forms of compensation; and selection for training, including 
apprenticeship. In addition, the Contractor agrees to comply with any implementing 
requirements FTA may issue. 

B. Age.  In accordance with section 4 of the Age Discrimination in 
Employment Act of 1967, as amended, 29 U.S.C. § 623 and Federal transit law at 49 
U.S.C. § 5332, the Contractor agrees to refrain from discrimination against present and 
prospective employees for reason of age. In addition, the Contractor agrees to comply 
with any implementing requirements FTA may issue. 

C. Access Requirements for Persons with Disabilities. The Recipient 
agrees to comply with the requirements of 49 U.S.C. § 5301(d), which states the Federal 
policy that the elderly and persons with disabilities have the same right as other persons 
to use mass transportation service and facilities, and that special efforts shall be made in 
planning and designing those services and facilities to implement that policy. The 
Recipient also agrees to comply with all applicable requirements of section 504 of the 
Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794, which prohibits discrimination 
on the basis of handicaps, with the Americans with Disabilities Act of 1990 (ADA), as 
amended, 42 U.S.C. §§ 12101 et seq., which requires that accessible facilities and 
services be made available to persons with disabilities, including any subsequent 
amendments to that Act, and with the Architectural Barriers Act of 1968, as amended, 42 
U.S.C. §§ 4151 et seq., which requires that buildings and public accommodations be 
accessible to persons with disabilities, including any subsequent amendments to that Act. 
In addition, the Recipient agrees to comply with all applicable requirements of the 
following regulations and any subsequent amendments thereto: 
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i. U.S. DOT regulations, “Transportation Services for 
Individuals with Disabilities (ADA),” 49 C.F.R. Part 37; 

ii. U.S. DOT regulations, “Nondiscrimination on the Basis of 
Handicap in Programs and Activities Receiving or Benefiting from Federal Financial 
Assistance,” 49 C.F.R. Part 27; 

iii. Joint U.S. Architectural and Transportation Barriers 
Compliance Board/U.S. DOT regulations, “Americans With Disabilities (ADA) 
Accessibility Specifications for Transportation Vehicles,” 36 C.F.R. Part 1192 and 49 
C.F.R. Part 38; 

iv. U.S. DOJ regulations, “Nondiscrimination on the Basis of 
Disability in State and Local Government Services,” 28 C.F.R. Part 35; 

v. U.S. DOJ regulations, “Nondiscrimination on the Basis of 
Disability by Public Accommodations and in Commercial Facilities,” 28 C.F.R. Part 36; 

vi. U.S. General Services Administration (U.S. GSA) 
regulations, “Accommodations for the Physically Handicapped,” 41 C.F.R. Subpart 101-
19; 

vii. U.S. Equal Employment Opportunity Commission, 
“Regulations to Implement the Equal Employment Provisions of the Americans with 
Disabilities Act,” 29 C.F.R. Part 1630; 

viii. U.S. Federal Communications Commission regulations, 
“Telecommunications Relay Services and Related Customer Premises Equipment for the 
Hearing and Speech Disabled,” 47 C.F.R. Part 64, Subpart F;  

ix. FTA regulations, “Transportation for Elderly and 
Handicapped Persons,” 49 C.F.R. Part 609; 

x. Architectural and Transportation Barriers Compliance 
Board regulations, “Electronic and Information Technology Accessibility Standards,” 36 
C.F.R. Part 1194; and 

xi. Any implementing requirements FTA may issue.  

19.  STATE AND LOCAL LAW DISCLAIMER 

a. Applicability to Contracts   

This disclaimer applies to all contracts. 

b. Flow Down 

The Disclaimer has unlimited flow down. 
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20.  INCORPORATION OF FEDERAL TRANSIT ADMINISTRATION (FTA) TERMS 

FTA Circular 4220.1F 

a. Applicability to Contracts   

The incorporation of FTA terms applies to all contracts. 

b. Flow Down 

The incorporation of FTA terms has unlimited flow down. 

c. Incorporation of Federal Transit Administration (FTA) Terms 

The preceding provisions include, in part, certain Standard Terms and Conditions 
required by DOT, whether or not expressly set forth in the preceding contract provisions. 
All contractual provisions required by DOT, as set forth in FTA Circular 4220.1F, dated 
November 1, 2008, are hereby incorporated by reference. Anything to the contrary herein 
notwithstanding, all FTA mandated terms shall be deemed to control in the event of a 
conflict with other provisions contained in this Agreement. The Contractor shall not 
perform any act, fail to perform any act, or refuse to comply with any Commission 
requests which would cause Commission to be in violation of the FTA terms and 
conditions. 

21.  METRIC REQUIREMENTS 

15 U.S.C. §§205a et seq. 

As required by U.S. DOT or FTA, Commission agrees to use the metric system of 
measurement in its Project activities, pursuant to the Metric Conversion Act, as amended 
by the Omnibus Trade and Competitiveness Act, 15 U.S.C. §§ 205a et seq.; Executive 
Order No. 12770, “Metric Usage in Federal Government Programs,” 15 U.S.C. § 205a 
note; and other U.S. DOT or FTA regulations, guidelines, and policies. To the extent 
practicable and feasible, the Commission agrees to accept products and services with 
dimensions expressed in the metric system of measurement. 

22.  NATIONAL INTELLIGENT TRANSPORTATION SYSTEMS (ITS) 
ARCHITECTURE AND STANDARDS 

23 U.S.C. §502 

Commission agrees to conform, to the extent applicable, to the National Intelligent 
Transportation Systems (ITS) Architecture and Standards as required by section 5206(e) 
of TEA-21, 23 U.S.C. § 502 note, and with FTA Notice, ‘PTA National ITS Architecture 
Policy on Transit Projects” 66 Fed. Reg. 1455 et seq., January 8, 2001, and other 
subsequent Federal directives that may be issued. 

23.  FEDERAL MINIMUM WAGE REQUIREMENTS 
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29 U.S.C. § 201 et seq. 

The Fair Labor Standards Act of 1938, as amended 29 U.S.C. 201, et seq. (“FLSA”).  
The FLSA establishes minimum wage, overtime pay, recordkeeping, and youth 
employment standards affecting employees in the private sector and in Federal, State, and 
local governments. Covered nonexempt workers are entitled to a minimum wage of not 
less than $7.25 per hour effective July 24, 2009. Overtime pay at a rate not less than one 
and one-half times the regular rate of pay is required after 40 hours of work in a 
workweek. 

FLSA Minimum Wage: The federal minimum wage is $7.25 per hour effective July 24, 
2009. Many states also have minimum wage laws. In cases where an employee is subject 
to both state and federal minimum wage laws, the employee is entitled to the higher 
minimum wage. 

FLSA Overtime: Covered nonexempt employees must receive overtime pay for hours 
worked over 40 per workweek (any fixed and regularly recurring period of 168 hours — 
seven consecutive 24-hour periods) at a rate not less than one and one-half times the 
regular rate of pay. There is no limit on the number of hours employees 16 years or older 
may work in any workweek. The FLSA does not require overtime pay for work on 
weekends, holidays, or regular days of rest, unless overtime is worked on such days. 

Hours Worked: Hours worked ordinarily include all the time during which an employee 
is required to be on the employer’s premises, on duty, or at a prescribed workplace. 

Recordkeeping: Employers must display an official poster outlining the requirements of 
the FLSA. Employers must also keep employee time and pay records. 

Youth Employment: These provisions are designed to protect the educational 
opportunities of minors and prohibit their employment in jobs and under conditions 
detrimental to their health or well-being. 

For additional requirements and guidelines, Contractor must visit the website for the U.S. 
Department of Labor at:  http://www.dol.gov/esa/whd/Flsa/ 

Applicable Laws and Regulations 

29 U.S.C. 201, et seq. 

29 CFR Chapter V 

See the Federal Web site, http://www.dot.ca.gov/davisbacon 

24. DISADVANTAGED BUSINESS ENTERPRISE (DBE) REQUIREMENTS 

a General DBE Requirements:  In accordance with federal financial assistance 
agreements with the U.S. Department of Transportation (U.S. DOT), the Commission has 
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adopted a Disadvantaged Business Enterprise (DBE) Policy and Program, in 
conformance with Title 49 CFR Part 26, “Participation by Disadvantaged Business 
Enterprises in Department of Transportation Programs” (the “Regulations”).  The Project 
is subject to these stipulated regulations.  In order to ensure that the Commission achieves 
its overall DBE Program goals and objectives, the Commission encourages the 
participation of DBEs as defined in 49 CFR 26 in the performance of contracts financed 
in whole or in part with U.S. DOT funds.   

b. Discrimination:  Contractor shall not discriminate on the basis of race, color, 
national origin, or sex in the award and performance of subcontracts.  Any terms used in 
this section that are defined in 49 CFR Part 26, or elsewhere in the Regulations, shall 
have the meaning set forth in the Regulations.  In the event of any conflicts or 
inconsistencies between the Regulations and the Commission’s DBE Program with 
respect to DOT-assisted contracts, the Regulations shall prevail. 

c. Commission’s Race-Neutral DBE Program:  Pursuant to recently released Race-
Neutral DBE policy directives issued by the U.S. DOT in response to the Ninth Circuit 
U.S. Court of Appeals decision in Western States Paving Co. v. Washington State 
Department of Transportation, the Commission has implemented a wholly Race-Neutral 
DBE Program.   

            A Race-Neutral DBE Program is one that, while benefiting DBEs, is not solely 
focused on DBE firms.  Therefore, under a Race-Neutral DBE Program, the Commission 
does not establish numeric race-conscious DBE participation goals on its DOT-assisted 
contracts.  Contractor shall not be required to achieve a specific level of DBE 
participation as a condition of contract compliance in the performance of this DOT-
assisted contract.  However, Contractor shall adhere to race-neutral DBE participation 
commitment(s) made at the time of contract award. 

d. Definitions: The following definitions apply to the terms as used in these 
provisions: 

1. “Disadvantaged Business Enterprise (DBE)” means a small business concern: (a) 
which is at least 51 percent owned by one or more socially and economically 
disadvantaged individuals or, in the case of any publicly-owned business, at least 51 
percent of the stock of which is owned by one or more socially and economically 
disadvantaged individuals; and (b) whose management and daily business operations are 
controlled by one or more of the socially and economically disadvantaged individuals 
who own it. 

2. “Small Business Concern” means a small business as defined pursuant to Section 
3 of the Small Business Act and relevant regulations promulgated pursuant thereto, 
except that a small business concern shall not include any concern or group of concerns 
controlled by the same socially and economically disadvantaged individual or individuals 
which has annual average gross receipts in excess of $19.57 million over the previous 
three fiscal years. 
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3. “Socially and Economically Disadvantaged Individuals” means those individuals 
who are citizens of the United States (or lawfully admitted permanent residents) and who 
are Black Americans, Hispanic Americans, Native Americans, Asian-Pacific Americans, 
or Asian-Indian Americans, women and any other minorities or individuals found to be 
disadvantaged by the Small Business Administration pursuant to Section 8(a) of the 
Small Business Act, or by the Commission pursuant to 49 CFR part 26.65.  Members of 
the following groups are presumed to be socially and economically disadvantaged: 

A. “Black Americans,” which includes persons having origins in any of the Black 
racial groups of Africa; 

B. “Hispanic Americans,” which includes persons of Mexican, Puerto Rican, Cuban, 
Central or South American, or other Spanish or Portuguese culture or origin, regardless 
of race; 

C. “Native Americans,” which includes persons who are American Indians, Eskimos, 
Aleuts, or Native Hawaiians;  

D. “Asian-Pacific Americans,” which includes persons whose origins are from 
Japan, China, Taiwan, Korea, Vietnam, Laos, Cambodia, the Philippines, Samoa, Guam, 
the U.S. Trust Territories of the Pacific, and the Northern Marianas; 

E. “Asian-Indian Americans,” which includes persons whose origins are from India, 
Pakistan, and Bangladesh; and 

F. Women, regardless of ethnicity or race. 

4. “Owned and Controlled” means a business: (a) which is at least 51 percent owned 
by one or more “Socially and Economically Disadvantaged Individuals” or, in the case of 
a publicly-owned business, at least 51 percent of the stock of which is owned by one or 
more “Socially and Economically Disadvantaged Individuals”; and (b) whose 
management and daily business operations are controlled by one or more such 
individuals. 

5. “Manufacturer” means a firm that operates or maintains a factory or establishment 
that produces on the premises the materials or supplies obtained by Contractor. 

6. “Regular Dealer” means a firm that owns, operates or maintains a store, 
warehouse, or other establishment in which the materials or supplies required for the 
performance of the Contract are bought, kept in stock, and regularly sold to the public in 
the usual course of business. The firm must engage in, as its principal business, and in its 
own name, the purchase and sale of the product in question. A regular dealer in such bulk 
items as steel, cement, gravel, stone and petroleum products need not keep such products 
in stock if it owns or operates distribution equipment. 

7. “Other Socially and Economically Disadvantaged Individuals” means those 
individuals who are citizens of the United States (or lawfully admitted permanent 
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residents) and who, on a case-by-case basis, are determined by Small Business 
Administration or the Commission to meet the social and economic disadvantage criteria 
described below. 

A. Social Disadvantage: The individual's social disadvantage must stem from his/her 
color, national origin, gender, physical handicap, long-term residence in an environment 
isolated from the mainstream of American society, or other similar cause beyond the 
individual's control. 

(i) The individual must demonstrate that he/she has personally suffered social 
disadvantage.  

(ii) The individual’s social disadvantage must be rooted in treatment, which he/she 
has experienced in American society, not in other countries. 

(iii) The individual's social disadvantage must be chronic, longstanding and 
substantial, not fleeting or insignificant.  

(iv) The individual’s social disadvantage must have negatively affected his/her entry 
into and/or advancement in the business world.  

(v) A determination of social disadvantage must be made before proceeding to make 
a determination of economic disadvantage.  

B. Economic Disadvantage  

(i) The individual's ability to compete in the free enterprise system has been impaired 
due to diminished capital and credit opportunities, as compared to others in the same line 
of business and competitive market area that are not socially disadvantaged.  

(ii) The following criteria will be considered when determining the degree of 
diminished credit and capital opportunities of a person claiming social and economic 
disadvantage:  

With respect to the individual:  

- availability of financing  

- bonding capability  

- availability of outside equity capital  

- available markets  
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With respect to the individual and the business concern:  

- personal and business assets  

- personal and business net worth  

- personal and business income and profits  

e. Race-Neutral DBE Submissions and Ongoing Reporting Requirements:  In the 
event DBE(s) are utilized in the performance of this Contract, Contractor shall comply 
with reporting requirements delineated in this Section.  Contractor shall complete and 
submit the “Monthly Race-Neutral DBE Subcontractors Paid Report Summary and 
Payment Verification” at the times specified herein.  If Contractor is a DBE firm and/or 
has proposed to utilize DBE firms, Contractor shall complete and submit the Report to 
the Commission by the 10th of each month until completion of the Contract to facilitate 
reporting of race-neutral DBE participation, following the first month of Contract 
activity.  Contractor shall report the total dollar value paid to DBEs for the applicable 
reporting period.  Contractor shall also report the DBE’s scope of work and the total 
subcontract value of commitment for each DBE reported.  Contractor is advised not to 
report the participation of DBEs toward the Commission’s race-neutral DBE attainment 
until the amount being counted has been paid to the DBE.  Upon completion of the 
Contract, Contractor shall prepare and submit to the Commission a “Race-Neutral DBE 
Subcontractors Paid Report Summary and Payment Verification” clearly marked “Final” 
to facilitate reporting and capturing actual DBE race-neutral attainments.  Contractor 
shall complete and submit a Final Report whether or not DBEs were utilized in the 
performance of the Contract.   

f.  DBE Eligibility and Commercially Useful Function Standards:  A DBE must be a 
small business concern as defined pursuant to Section 3 of the U.S. Small Business Act 
and relevant regulations promulgated pursuant thereto. A DBE may participate as a prime 
contractor, subcontractor, joint venture partner with a prime or subcontractor, vendor of 
material or supplies, or as a trucking company.  A DBE joint venture partner must be 
responsible for specific Contract items of work, or clearly defined portions thereof.  
Responsibility means actually performing, managing and supervising the work with its 
own forces.  The DBE joint venture partner must share in the capital contribution, 
control, management, risks and profits of the joint venture commensurate with its 
ownership interest.  A DBE must perform a commercially useful function in accordance 
with 49 CFR 26.55 (i.e., must be responsible for the execution of a distinct element of the 
work and must carry out its responsibility by actually performing, managing and 
supervising the work).  A DBE should perform at least thirty percent (30%) of the total 
cost of its contract with its own workforce to presume it is performing a commercially 
useful function. DBEs must be certified by the California Unified Certification Program 
(CUCP).  Listings of DBEs certified by the CUCP are available from the following 
sources:  the CUCP web site, which can be accessed at http://www.californiaucp.com; or 
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the Caltrans “Civil Rights” web site at http://www.dot.ca.gov/hq/bep. The CUCP DBE 
Directory, which may be obtained from the Department of Transportation, Material 
Operations Branch, Publication Distribution Unit, 1900 Royal Oaks Drive, Sacramento, 
California 95815; Telephone: (916) 445-3520. 

g. DBE Crediting Provisions:  When a DBE is proposed to participate in the 
Contract, either as a prime Contractor or Subcontractor, only the value of the work 
proposed to be performed by the DBE with its own forces may be counted towards race-
neutral DBE participation.  If Contractor is a DBE joint venture participant, only the DBE 
proportionate interest in the joint venture shall be counted. If a DBE intends to 
subcontract part of the work of its subcontract to a lower tier Subcontractor, the value of 
the subcontracted work may be counted toward race-neutral DBE participation only if the 
DBE Subcontractor is a certified DBE and actually performs the work with their own 
forces.  Services subcontracted to a non-DBE firm may not be credited toward the prime 
Contractor’s race-neutral DBE attainment.   

1. Contractor is to calculate and credit participation by eligible DBE vendors of 
equipment, materials, and suppliers toward race-neutral DBE attainment, as follows: 
Sixty percent (60%) of expenditure(s) for equipment, materials and supplies required 
under the Contract, obtained from a regular dealer; or one hundred percent (100%) of 
expenditure(s) for equipment, materials and supplies required under the Contract, 
obtained from a DBE manufacturer.   

2. The following types of fees or commissions paid to DBE subcontractors, brokers, 
and packagers may be credited toward the prime Contractor’s race-neutral DBE 
attainment, provided that the fee or commission is reasonable, and not excessive, as 
compared with fees or commissions customarily allowed for similar work, including:  

A. Fees and commissions charged for providing bona fide professional or technical 
services, or procurement of essential personnel, facilities, equipment, materials, or 
supplies required in the performance of the Contract;  

B. Fees charged for delivery of material and supplies (excluding the cost of materials 
or supplies themselves) when the licensed hauler, trucker, or delivery service is not also 
the manufacturer of, or a regular dealer in, the material and supplies;  

C. Fees and commissions charged for providing any insurance specifically required 
in the performance of the Contract.  

3. Contractor may count the participation of DBE trucking companies toward race-
neutral DBE attainment, as follows:  

A. The DBE must be responsible for the management and supervision of the entire 
trucking operation for which it is responsible on a particular contract.  

B. The DBE must itself own and operate at least one fully licensed, insured, and 
operational truck used on the Contract. The DBE receives credit for the total value of the 
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transportation services it provides on the Contract using trucks it owns, insures, and 
operates using drivers it employs.  

C. The DBE may lease trucks from another DBE firm, including an owner-operator 
who is certified as a DBE.   

D. The DBE who leases trucks from another DBE receives credit for the total value 
of the transportation services the lessee DBE provides on the Contract. The DBE may 
also lease trucks from a non-DBE firm, including an owner-operator.   

E. The DBE who leases trucks from a non-DBE is entitled to credit only for the fee 
or commission it receives as a result of the lease arrangement.   

F. The DBE does not receive credit for the total value of the transportation services 
provided by the lessee, since these services are not provided by a DBE.  

For purposes of this Section, a lease must indicate that the DBE has exclusive use of and 
control over the truck.  This does not preclude the leased truck from working for others 
during the term of the lease with the consent of the DBE, so long as the lease gives the 
DBE absolute priority for use of the leased truck.  Leased trucks must display the name 
and identification number of the DBE.  

            If Contractor listed a non-certified DBE 1st tier subcontractor to perform work on 
this Contract, and the non-certified DBE subcontractor subcontracts a part of its work or 
purchases materials and/or supplies from a lower tier DBE certified subcontractor or 
vendor, the value of work performed by the lower tier DBE firm’s own forces can be 
counted toward race-neutral DBE participation on the Contract. 

h. Performance of DBE Subcontractors:  DBE subcontractors listed by Contractor in 
its “DBE Race-Neutral Participation Listing” submitted at the time of proposal submittal 
shall perform the work and supply the materials for which they are listed, unless 
Contractor has received prior written authorization from Commission to perform the 
work with other forces or to obtain the materials from other sources.  Contractor shall 
provide written notification to the Commission in a timely manner of any changes to its 
anticipated DBE participation.  This notice should be provided prior to the 
commencement of that portion of the work. 

i.   Additional DBE Subcontractors: In the event Contractor identifies additional 
DBE subcontractors or suppliers not previously identified by Contractor for race-neutral 
DBE participation under the Contract, Contractor shall notify Commission by submitting 
a “Request for Additional DBE Subcontractor/Supplier” to enable Commission to capture 
all race-neutral DBE participation.  Contractor shall also submit, for each DBE identified 
after Contract execution, a written confirmation from the DBE acknowledging that it is 
participating in the Contract for a specified value, including the corresponding scope of 
work (a subcontract agreement can serve in lieu of the written confirmation). 
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j.   DBE Certification Status: If a listed DBE subcontractor is decertified during the 
life of the Project, the decertified subcontractor shall notify Contractor in writing with the 
date of decertification.  If a non-DBE subcontractor becomes a certified DBE during the 
life of the Project, the DBE subcontractor shall notify Contractor in writing with the date 
of certification.  Contractor shall furnish the written documentation to Commission in a 
timely manner.  Contractor shall include this requirement in all subcontracts.   

k. Contractor’s Assurance Clause Regarding Non-Discrimination: In compliance 
with State and Federal anti-discrimination laws, Contractor shall affirm that it will not 
exclude or discriminate on the basis of race, color, national origin, or sex in consideration 
of contract award opportunities.  Further, Contractor shall affirm that they will consider, 
and utilize subcontractors and vendors, in a manner consistent with non-discrimination 
objectives. 

l. Any forms listed above will be provided by Commission upon request of 
Contractor. 
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           ITEM #  E6  
 
DATE: July 2, 2014 
 
TO:  Board Chair Alan Wapner and Members of the Omnitrans Board of Directors  
 
THROUGH:  P. Scott Graham, CEO/General Manager  
 
FROM: Anna Rahtz, Acting Director of Planning and Development Services 
 
SUBJECT: FUNDING AGREEMENTS BETWEEN OMNITRANS AND SUB-

RECIPIENTS OF JARC AND NEW FREEDOM FUNDING  
 
FORM MOTION 
 
Authorize the CEO/General Manager to execute the funding agreements between Omnitrans and 
remaining four awardees of Section 5316 Job Access Reverse Commute (JARC) and Section 
5317 New Freedom (NF) federal funds awarded through SANBAG’s 2013 Call for Projects, 
including OPARC, Community Senior Services, Valley Transportation Agency, and United Way 
211. 
 
These agreements have been reviewed and approved by Omnitrans legal counsel.   A receive and 
file item on this topic was presented to the Plans and Programs Committee at its December 3, 
2013 meeting, and to the Board of Directors at its January 8, 2014 meeting. 
 
BACKGROUND 
 
On January 8, 2014, the Board of Directors reviewed a memo detailing the upcoming sub-
recipients for Job Access Reverse Commute (JARC) and New Freedom (NF) funding, who 
would be entering into funding agreements with Omnitrans. Exhibit A shows the four pending 
funding agreements.  
 
On October 2, 2013, SANBAG’s Board of Directors awarded OPARC a total of $363,850 in 
Section 5316 Job Access Reverse Commute (JARC) and Section 5317 New Freedom (NF) 
federal funds to purchase a vehicle and operating OPARC’s transportation Connect program 
through the 2013 Call for Projects. OPARC’s project will use the awarded funds to purchase 
modified vans to transport OPARC clients to community activities including employment, skills 
training and educational physical fitness.  For the remaining three projects the descriptions are as 
follows: 

 
a) Community Senior Services: operating funds for the mileage reimbursement volunteer 

driver program for seniors and persons with disabilities; 
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b) VTrans: continue funding for Travel Training Programs.  

c) United Way 211: operating funds for the One Click One Call Access Mobility and 
Marketing program.  

Exhibit A 

Sub-Recipient JARC  NF 

Omnitrans 
Administrative 

Amounts 

Completed 
Funding 

Agreement 
Victor Valley Transit 
Authority $167,429 $75,381 $9,712 Completed 
Central City Lutheran 
Mission $54,727 $98,231 $6,118 Completed 
Pomona Valley Workshop $318,751 $123,960 $17,708 Completed 
Community Senior Services   $374,450 $14,978 Pending 
Valley Transportation 
Agency  $588,556 $505,634 $43,768 Pending  
United Way 211 $181,309 $60,436 $9,670 Pending 
OPARC $353,776 $10,074 $14,554 Pending 
          
Total  $1,664,548 $1,248,166 $116,509   

 
These funds are part of a pass-through of federal funds in grants CA-37-X174, CA-57-X089 and 
state local transit funds. The budget identifies $353,776 in Federal Transit Administration 
Section 5316 JARC and $10,074 in Section 5317 NF funding. A total of $399,374 local 
matching funds will be provided by OPARC, Inland Regional Center, and Valley Transportation 
Services. As the FTA grant recipient, Omnitrans will receive approximately $14,554 for 
administrative costs and grant oversight, as shown in the above table.  
 
The funding agreement with OPARC is attached.  The same standard contract language will be 
used in the sub-recipient agreements for Community Senior Services, Valley Transportation 
Agency, and United Way 211.  The agreement language has been reviewed and approved by 
Omnitrans legal counsel. The remaining funding agreements for Community Senior Services, 
United Way 211 and Valley Transportations Agency’s Mobility Management are scheduled to be 
completed by November 2014. The primary reason for the schedule difference in attaining final 
approval is to reduce the overlapping of existing funds that are being passed through from past 
JARC and NF awards.   
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CONCLUSION 
 
Staff recommends the Board of Directors authorize the CEO/General Manager to execute the 
funding agreements between Omnitrans and the four remaining sub-recipients, including 
OPARC, Community Senior Services, Valley Transportation Agency, and United Way 211.  The 
CEO/General Manager will execute each agreement as it is ready, with the expectation that all 
agreements will be completed by November 2014. 
 
PSG:AR:JB:BR
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SUBGRANTEE FUNDING AGREEMENT FOR JOB ACCESS REVERSE COMMUTE GRANT 
AND NEW FREEDOM GRANT FUNDS  

DUNs identification number 06-6166562  
 
This Funding Agreement for Job Access Reverse Commute and New Freedom grant funds 
(“Agreement”) by and between OPARC (“Sub-grantee”) and Omnitrans, a joint powers authority 
(“Omnitrans”), is entered into this __ day of ________, 2014.  Sub-grantee and Omnitrans are 
sometimes individually referred to as “Party” and collectively as “Parties.”   
 

Recitals 
 

A. This Agreement describes the respective responsibilities of Sub-grantee and Omnitrans 
for capital and operating expenses (“Project”) in connection with Omnitrans Fiscal Year 2012 Section 
5316 Job Access Reverse Commute (JARC) grant funding and Omnitrans Fiscal Year 2012 Section 5317 
New Freedom (NF) grant funding.   
 

B. Omnitrans previously submitted a grant application for Section 5316 JARC funds for 
Fiscal Year 2010, Section 5317 NF funds for Fiscal Year 2012 to the Federal Transit Administration 
(“FTA”) to obtain funding for the Project.  In 2012, the FTA awarded Omnitrans $353,778 in Section 
5316 JARC (CFDA 20.516) funds and $10,074 in Section 5317 NF (CFDA 20.521) funds. The Parties 
now desire that the JARC and NF funds awarded to Omnitrans be used for the benefit of Sub-grantee, as a 
Sub-grantee.   
 

C. To implement the Project, Sub-grantee desires to use operating funds to enhance OPARC 
Connects transportation service that it is used to transport OPARC clients to the Work Activity program. 
Capital funds are to be used to purchase vehicles for the program.   

 
D. As a Sub-grantee receiving JARC and NF funds, Sub-grantee desires to undertake the 

Project and comply with all provisions of the Grant Agreements and applicable federal, state and local 
laws and regulations (“Applicable Law”).   
 
NOW THEREFORE, based on the forgoing recitals and the following promises and covenants the Parties 
agree: 
 
1. Obligations of Omnitrans.  Pursuant to, and to the extent provided in, this Agreement, Omnitrans 

shall take the following actions:  

a. Reimburse Sub-grantee for the Project, up to $353,778 in Section 5316 JARC funds 
(Grant No. CA-37-X174), up to $10,074  in Section 5317 NF funds (CA-57-X089) in 
conformity with the following procedure: 

(1) For each disbursement requested, Sub-grantee shall provide a written invoice to 
Omnitrans specifying the amount requested to be disbursed and the purpose of 
the disbursement, and shall provide such additional supporting documentation 
and background information as Omnitrans may reasonably require (the 
“Disbursement Request”) by no later than the 15th of each month.  

(2) Each Disbursement Request shall be accompanied by a written certification of 
Sub-grantee’s Executive Director that such disbursement will not constitute any 
violation of the terms of the Grant Agreements, or of Applicable Law, and that 
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Sub-grantee will use the disbursement for the purpose indicated in the 
Disbursement Request. 

(3) Within five (5) business days of the receipt of an invoice and accompanying 
certification, Omnitrans shall notify Sub-grantee as to what, if any, additional 
supporting documentation and background information it requires. 

(4) Within the first week of the following month after invoice submittal to Omnitrans 
pursuant to above, Omnitrans shall:  (i) disburse (including through electronic 
transfer of funds, if so requested and if Sub-grantee provides the necessary 
information) the amount requested, unless Omnitrans provides written notice that 
it cannot disburse such amount without violating the terms of either the Grant 
Agreements or of Applicable Law; or (ii) notify Sub-grantee through written 
notice as to why it is unable to disburse some or all of the requested funds 
without violating the terms of either the Grant Agreements or Applicable Law. 

(5) To the extent that the FTA advises Omnitrans that a disbursement would 
constitute a violation of the terms of either the Grant Agreements or Applicable 
Law, Omnitrans shall have no obligation to disburse such funds.  
Notwithstanding any Sub-grantee certification, Omnitrans may solicit, at Sub-
grantee expense, a legal opinion from competent counsel of its choice if 
Omnitrans has a good faith and reasonable question about whether a 
disbursement will result in a violation of the terms of the Grant Agreements or of 
Applicable Law.   

(6) Omnitrans shall have no liability to Sub-grantee for any refusal to disburse funds 
so long as Omnitrans has documented and provided written notice to Sub-grantee 
that such disbursement would constitute a violation of the terms of the Grant 
Agreements or Applicable Law. 

b. Prepare and submit to the FTA on a timely basis all required periodic reports and 
milestone updates, so long as it timely receives all necessary information from Sub-
grantee. 

c. Conduct itself so that any aspect of Omnitrans’ participation in this Agreement and the 
actions required of it hereunder, will be in compliance with the terms of the Grant 
Agreements and with Applicable Law. 

d. Comply with all requirements of the FTA Master Agreement, found at 
http://www.fta.dot.gov/documents/16-Master.pdf. 

2. Payment of Administrative Expenses of Omnitrans.  As compensation for the obligations 
undertaken by Omnitrans pursuant to the terms of this Agreement, an indirect overhead charge 
will be charged to and paid from Section 5316 Grant No. CA-37-X174, Section 5317 Grant Nos. 
CA-57-X089 grant funds to account for all administration costs associated with managing the 
Project (the “Administrative Expenses”).  Omnitrans will charge 4% of the total FTA amount 
(approximately $14,554) as Administrative Expenses.  Project funds shall not be used for the 
Administrative Expenses. 

3. Warranties of Sub-grantee.  Sub-grantee warrants to Omnitrans that: 
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a. Sub-grantee has or will have, prior to the necessity of expending them, all funds 
necessary to provide the local matching funds required to receive the FTA Section 5316 
and Section 5317 grant funds (the “Match Obligation”).  The approximate amount of 
the Match Obligation for the Project is $399,374. 

b. To Sub-grantee’s knowledge, Omnitrans’ prior submission of the FTA Section 5316 and 
Section 5317 grant application on behalf of Sub-grantee has not and will not violate the 
terms of the Grant Agreements or any provision of the Applicable Law. 

c. Sub-grantee will conduct itself so that all aspects of the Project and any aspect of Sub-
grantee’s participation in this Agreement, including the actions contemplated by this 
Agreement, will be in compliance with the terms of the Grant Agreements and with 
Applicable Law.   

d. Sub-grantee will use the disbursements for the purposes indicated in its Disbursement 
Request. 

e. Sub-grantee will agree to comply with 49 U.S.C. § 5323(j) and FTA regulations, “Buy 
America Requirements,” 49 C.F.R. Part 661, and any amendments thereto. 

f. Sub-grantee will comply with all requirements of the FTA Master Agreement, found at 
http://www.fta.dot.gov/documents/16-Master.pdf, including submission to Omnitrans on 
a quarterly basis, of reports that document the status of the Project’s implementation 
progress, including task completion status, budget status, and adherence to the Project, as 
defined in the grant applications. 

4. Obligations of Sub-grantee.  Pursuant to, and to the extent provided in, this Agreement, Sub-
grantee shall take the following actions:  

a. Provide Omnitrans all information that is reasonably needed for Omnitrans’ performance 
of its obligations hereunder and pursuant to the Grant Agreements. 

b. Satisfy Sub-grantee’s Match Obligation and submit evidence of the dollar amount and 
source(s) of the funds, as Omnitrans may reasonably require. Sub-grantee may utilize its 
payment of staff salaries, benefits and expenses in administrative support for the Project 
to satisfy its Match Obligation. 

c. Notify Omnitrans of any changes in the scope or description of the Project. 

d. Certify to Omnitrans for each Disbursement Request that, to the best of Sub-grantee’s 
knowledge, such disbursement will not constitute any violation of either the provisions of 
the Grant Agreements or of Applicable Law and that Sub-grantee will use the 
disbursement as indicated in the Disbursement Request found in Section 1. 

e. Provide to Omnitrans all information needed for quarterly Project reporting and 
milestone updates in a timely manner to allow Omnitrans enough time to prepare and 
submit to the FTA on a timely basis all required or requested FTA reports and updates.  
In no event shall such reports be received later than fifteen (15) days prior to the required 
date of submission to the FTA of such report or update, provided Omnitrans has provided 
Sub-grantee with notice of the required date of submission no less than thirty (30) days 
prior to the required date of submission to the FTA.  
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f. Ensure that all aspects of the Project and any aspect of Sub-grantee’s participation in this 
Agreement and the actions contemplated of Sub-grantee by this Agreement will be in 
compliance with the terms of the Grant Agreements and with all Applicable Law.  

g. Sub-grantee shall provide Omnitrans the required signed Self-Certification Form by July 
31 of each year, in accordance with FTA audit requirements. 

h. Sub-grantee shall provide Omnitrans a copy of its annual single audit for each fiscal year, 
in accordance with FTA audit requirements. 

i. The Sub-grantee shall comply with all applicable sections of FTA Circular 5010.1d 
pertaining to the management of federally funded assets.  The Sub-grantee will provide 
all necessary information to Omnitrans so that Omnitrans can coordinate with the FTA 
related to the requirements in Circular 5010.1d. 

5. Exercise of Rights under the Agreement.  The CEO/General Manager of Omnitrans, or his or her 
designee, shall exercise the rights of Omnitrans under this Agreement including, without 
limitation, accepting the certifications of Sub-grantee required under the terms of this Agreement.  
The Chief Executive Officer of Sub-grantee, or his or her designee, shall exercise the rights of 
Sub-grantee under this Agreement; however, any certifications of Sub-grantee required under the 
terms of this Agreement shall be provided only by the Chief Executive Officer or such other 
representative of Sub-grantee as is specified by action of the Sub-grantee’s governing body. 

6. Insurance.  Sub-grantee shall require all contractors or consultants hired to perform work or 
services on the Project to obtain, and require their sub-consultants and sub-contractors to obtain, 
insurance of the types and in the amounts described below and satisfactory to Omnitrans.  Such 
insurance shall be maintained throughout the term of this Agreement, or until completion of the 
Project, whichever occurs last. 

a. Commercial General Liability Insurance.  Occurrence version commercial general 
liability insurance or equivalent form with a combined single limit of not less than 
$1,000,000.00 per occurrence.  If such insurance contains a general aggregate limit, it 
shall apply separately to the Project or be no less than two times the occurrence limit.  
Such insurance shall: 

(1) Name Omnitrans, its officials, officers, employees, agents, and consultants as 
insured with respect to performance of the work or services on the Project and 
shall contain no special limitations on the scope of coverage or the protection 
afforded to these insured; 

(2) Be primary with respect to any insurance or self-insurance programs covering 
Omnitrans, its officials, officers, employees, agents, and consultants; and 

(3) Contain standard separation of insured provisions. 

b. Business Automobile Liability Insurance.  Business automobile liability insurance or 
equivalent form with a combined single limit of not less than $1,000,000.00 per 
occurrence.  Such insurance shall include coverage for owned, hired and non-owned 
automobiles. 

c. Professional Liability Insurance.  Errors and omissions liability insurance with a limit of 
not less than $1,000,000.00.  Professional liability insurance shall only be required of 
design or engineering professionals. 
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d. Workers’ Compensation Insurance.  Workers’ compensation insurance with statutory 
limits and employers’ liability insurance with limits of not less than $1,000,000.00 each 
accident. 

7. Mutual Indemnification.  Omnitrans and Sub-grantee shall defend, indemnify and hold the other 
Party, its officials, officers, employees, agents, and consultants free and harmless from any and 
all claims, demands, causes of action, costs, expenses, liability, loss, damage or injury of any 
kind, in law or equity, to property or persons, including wrongful death, to the extent arising out 
of or incident to any intentional or negligent acts, errors or omissions of the indemnifying Party, 
its officials, officers, employees, agents, and consultants related to a breach of this Agreement or 
any act or omission arising out of the activities governed by this Agreement.  The indemnifying 
Party’s obligation to indemnify includes without limitation the payment of all consequential 
damages and reasonable attorneys’ fees, expert witness fees and other related costs and expenses 
of defense.  The sole exception to the indemnifying Party’s obligation to indemnify shall be for 
acts of negligence or willful misconduct of the indemnified Party, its officials, officers, 
employees, agents, and consultants.  This is a comparative negligence provision and each Party 
shall bear their own costs to the extent to which they are each negligent.  The indemnifying Party 
shall defend, at its own cost, expense and risk, any and all such aforesaid suits, actions or other 
legal proceedings of every kind that may be brought or instituted against the indemnified Party, 
its officials, officers, employees, agents, and consultants.  The indemnifying Party shall pay and 
satisfy any judgment, award or decree that may be rendered against the indemnified Party, its 
officials, officers, employees, agents, and consultants in any such suits, actions or other legal 
proceedings.  A Party’s obligation to indemnify shall not be restricted to insurance proceeds, if 
any, received by the other Party, its officials, officers, employees, agents, and consultants. 

8. Term.  This Agreement shall terminate upon the rejection of any grant application for the Project 
by the FTA or, assuming the award of the grant sought, upon the completion of the disbursement 
of the funds obtained from the grant and the completion of all reports, updates or any other 
documentation or responsibility of Omnitrans related to the grant.  In all events, this Agreement 
shall terminate within the time limits set forth in applicable FTA procedures and regulations, but 
in no event later than three (3) years from the date of the Agreement’s execution date. 

9. Force Majeure. 

a. An “Uncontrollable Force” (force majeure) is any occurrence beyond the control of a 
Party which causes that Party to be unable to perform its obligations hereunder and which 
a Party has been unable to overcome by the exercise of due diligence, including but not 
limited to, flood, drought, earthquake, storm, fire, pestilence, lightning and other natural 
catastrophes, epidemic, war, riot, civil disturbance or disobedience, strike, labor dispute, 
action or inaction of legislative bodies, judicial bodies, or regulatory agencies, or other 
proper authority, excepting the governing body of the Party asserting the Uncontrollable 
Force, which may conflict with the terms of this Agreement.  In no event shall any 
Uncontrollable Force excuse the obligation to issue disbursements to Sub-grantee as soon 
as Omnitrans is reasonably able to do so. 

b. Subject to Section 9a, neither Party shall be considered to be in default in the 
performance of any of the obligations contained in this Agreement when and to the extent 
failure of performance shall be caused by an Uncontrollable Force. 

c. If either Party, because of an Uncontrollable Force, is rendered wholly or partly unable to 
perform its obligations under this Agreement, the Party shall be excused from whatever 
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performance is affected by the Uncontrollable Force to the extent so affected, provided 
that: (i) the nonperforming Party within one week after the occurrence of the 
Uncontrollable Force, gives the other Party written notice describing the particulars of the 
occurrence; (ii) the suspension of performance is of no greater scope and of no longer 
duration than is required by the Uncontrollable Force; (iii) the nonperforming Party uses 
its best efforts to remedy its inability to perform (this subsection shall not require the 
settlement of any strike, walkout, lockout, other labor disputes or any other dispute on 
terms which, in the sole judgment of the Party involved in the dispute, are contrary to its 
interest, it being understood and agreed that the settlement of any disputes shall be at the 
sole discretion of the Party having the difficulty); and (iv) when the nonperforming Party 
is able to resume performance of its obligations under this Agreement, that Party shall 
give the other Party written notice to that effect. 

d. If either Party's ability to perform cannot be corrected when the Uncontrollable Force is 
caused by the actions or inactions of legislative bodies, judicial bodies, or regulatory 
agencies or other proper authority, the Parties agree to meet in good faith to determine if 
this Agreement may be amended to comply with the legal or regulatory change which 
caused the nonperformance of the Parties. 

10. Authorization by Omnitrans.  Omnitrans represents that the terms and execution of this 
Agreement, including all Exhibits, have been duly authorized by Omnitrans’ governing board and 
that the persons signing this Agreement on its behalf have the necessary authority to do so. 

11. Authorization by Sub-grantee.  Sub-grantee represents that the terms and execution of this 
Agreement, including all Exhibits, have been duly authorized by Sub-grantee’s governing body 
and that the persons signing this Agreement on its behalf have the necessary authority to do so. 

12. Headings.  All paragraph headings throughout this Agreement are for convenience of reference 
only. 

13. Additional Documents.  Each of the Parties shall execute such additional documents as the other 
Party may reasonably request in order to carry out or implement any of the provisions of this 
Agreement, which request shall not be unreasonably refused. 

14. Litigation Expenses.  If after this Agreement is in effect, any action or proceeding of any nature 
shall be commenced seeking to enforce, construe or rescind, or otherwise relating to this 
Agreement, the prevailing party in any such action or proceeding shall be entitled to recover from 
the other, in addition to all other sums recoverable, its reasonable litigation expenses, including 
reasonable attorneys’ fees, expert witness fees and other related litigation expenses and costs. 

15. Entire Agreement.  This Agreement constitutes the sole and entire agreement between the Parties 
hereto, and no modification, alteration or amendment shall be binding unless expressed in writing 
and signed by the Parties.  No representation, warranty, covenant, inducement or obligation not 
included in this Agreement shall be binding, and this Agreement supersedes all prior negotiations, 
agreements, arrangements and undertakings among the Parties hereto with respect to the matters 
set forth in this Agreement.  It is the intent of the Parties that this Agreement is an integrated 
agreement and that no evidence may be introduced to vary in any manner its terms and 
conditions. 

16. Accuracy of Representations.  As of the date each signed this Agreement, the representations 
herein of both Parties are true and correct in all material respects. 
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17. Originals and Copies.  This Agreement with the Exhibits attached hereto may be executed in 
counterparts, each of which shall be deemed an original.  In any action or proceeding, an exact 
and correct copy may be used in lieu of an original.  

18. Construction of Agreement. 

a. Equal Construction. This Agreement and the Exhibits attached hereto shall not be 
construed in favor of or against a Party by reason of participation or lack of participation 
of that Party or its counsel in the drafting of this Agreement and the Exhibits attached 
hereto.  This Agreement and the attached Exhibits shall be interpreted and construed as 
drafted by all Parties with equal participation in the drafting hereof. 

b. Internal Consistency. The Parties intend that the terms of this Agreement and of the 
Exhibits are all internally consistent with each other and should be construed to that end.  
If any irreconcilable inconsistency shall be determined between the terms of this 
Agreement and the terms of any of the Exhibits attached hereto, the terms of this 
Agreement shall control over the terms of any of the Exhibits. 

19. Notices.  All notices hereunder shall be in writing and shall be effective upon receipt.  All notices 
and communications, including invoices, between the Parties to this Agreement shall be either 
personally delivered, sent by first-class mail, return receipt requested, or sent by overnight 
express delivery service, postage or other charges fully prepaid, as follows: 

TO OMNITRANS: TO SUB-GRANTEE: 
  
 
Omnitrans 
1700 West Fifth Street 
San Bernardino, California 92411 
Attention:  Brenda Ramirez, Planner II 
 

 
OPARC 
9029 Vernon Avenue 
Montclair, CA 91763 
Attention:  Sonia J. Borja, Vice President 
of Finance & Administration 

 
20. No Third Party Beneficiaries.  There are no third party beneficiaries to this Agreement.  Other 

than the Parties, no person, political subdivision, agency, board, department, division or 
commission shall be entitled to bring an administrative or judicial proceeding to enforce or 
interpret its terms. 

 
[SIGNATURES ON FOLLOWING PAGE] 
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SIGNATURE PAGE TO FUNDING AGREEMENT FOR JOB ACCESS REVERSE COMMUTE 
GRANT AND NEW FREEDOM GRANT FUNDS  

  
IN WITNESS WHEREOF, this Agreement has been executed by the Parties hereto as of the day and year 
first written above. 
 
OMNITRANS OPARC 
  
By: __________________________________ 
 P. Scott Graham, CEO/General Manager 

By: __________________________________ 
 Signature 
 __________________________________ 
 Name 
 __________________________________ 
 Title 
 

APPROVED AS TO FORM: 
COUNTY COUNSEL 
 
 
By: __________________________________ 
 Legal Counsel 
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           ITEM #  E7 
DATE: July 2, 2014 
 
TO:  Board Chair Alan Wapner and Members of the Omnitrans Board of Directors 
 
THROUGH: P. Scott Graham, CEO/General Manager 
 
FROM: Jennifer M. Sims, Director of Procurement 
 
SUBJECT: AUTHORIZE AWARD – PURCHASE ORDER  

MODULAR WHEELCHAIR RESTRAINT SYSTEMS 
  
FORM MOTION 
 
Authorize the CEO/General Manager to award a Purchase Order to Gillig LLC of Hayward, CA, 
for the provision of 13 Modular Wheelchair Restraint Systems in the amount of $79,059.31, 
including sales tax, plus a contingency of $2,000.00, and Capital Allocation Plan (CAP) of 
3.27% in the amount of $2,650.64 or a total not-to-exceed amount of $83,709.95. 
 
BACKGROUND  
 
On April 24, 2104, staff released Request for Quotes RFQ-MNT14-253 for the provision of 
forward facing wheelchair securement stations on Omnitrans’ online bidding system.  The 
securement stations are the first forward facing wheelchair securement stations specifically 
designed and tested for transit wheelchair passenger transportation.    
 
Three bids were received electronically by the June 4, 2014 deadline.  Two were deemed 
responsive. 
 
Listed below are the bid prices: 
 
Company       Price* 
 
Gillig, LLC, Hayward, CA   $73,034.00 
New Flyer, Winnipeg, Canada  $92,578.59 
 
*Sales tax was not included in bid pricing.     
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Award is recommended to the lowest responsive and responsible bidder.  Price is deemed fair 
and reasonable as the bid is $14,162.00 less than the Independent Cost Estimate of $87,196. 
 
This procurement meets the requirements of Omnitrans’ Procurement Policies and Procedures. 
 
FUNDING SOURCE 
 
The cost associated with this procurement is budgeted in Omnitrans’ Capital Program as follows: 
  

FUNDING GRANT YEAR 
PROJECT 

NAME 
INTERNAL 

ORDER AMOUNT 
FTA CA-95-X124 2011 sbX E Street 

Corridor 
X11B20102Q $83,709.95 

 
________  Verification of Funding Sources and Availability of Funds. 

(Verified and initialed by Finance) 
 

CONCLUSION 
 
Approving award of this purchase order ensures safe seating for disabled and elderly passengers 
using mobility devices.    
 
PSG:JMS:EP 
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Friday, April 18, 2014

Other

88



89



90



91



92



Monday, May 12, 2014

Press Enterprise
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Monday, May 19, 2014
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This needs to be done by the end of today 
 

 

 
 
           ITEM #  F1 
DATE: July 2, 2014 
 
TO:  Board Chair Alan Wapner and Members of the Omnitrans Board of Directors 
 
FROM: P. Scott Graham, CEO/General Manager 
 
SUBJECT: CEO/GENERAL MANAGER’S REPORT 
 
 
Attached are the Key Performance Indicators (KPI) for the sbX through June 24, 2014.  These 
KPIs will be provided on a monthly basis for the first six months of service, and will be provided 
quarterly, along with the Agency Management Report and other ridership/revenue statistics, 
thereafter.  Please note that the ridership numbers on the sbX line will be provided after the 
Automatic Passenger Counters (APCs) have been installed on the articulated coaches. 
 
In accordance with Omnitrans’ Procurement Policy 7000, Paragraph 5, Asset Disposition, 
Omnitrans will be transferring two Access buses to Valley Transportation Services (VTrans) for 
use in its vehicle loaner program.  These vehicles are no longer in service, have reached the end 
of their useful life (7 years and/or 200,000 miles) and are fully depreciated.   
 
SANBAG’s Director of Rail and Transit Services Mitch Alderman will be presenting an update 
on the status of the San Bernardino Transit Center. 
 
Outreach events in May included:  San Bernardino County Schools Family and Latino Book 
Festival at Cal State, Yucaipa Music & Art Festival, Travel Training Bus at Summit High School 
in Fontana, and the Quakes Game in Rancho Cucamonga.  sbX Ambassadors were also out at 
sbX Stations and onboard the bus, as well as at the 4th Street Transfer Center, at Baseline and at 
Highland to attract Route 2 riders to the sbX line.   
 
PSG:VD 
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sbX Key Performance Indicators 
(as of 6/23/2014) 

Topic Measure Target Actual Status 

Productivity Passengers per Hour Green: 40; Yellow: 35; 
Red: 30 11.0 May 2014 

Cost 
Efficiency Farebox Recovery Ratio Green: 30%; Yellow: 

25%; Red: 20% 8.26% May 2014 

Reliability Headway Adherence 
90% of trips spaced 

±3 minutes of 
scheduled headway 

54% 8th week. 

Runtime Median One-Way 
Runtime 47 minutes 53.5 8th week; trending 

downward since launch 

Customer 
Satisfaction 

Complaints per 100,000 
boardings 

<10 complaints per 
100,000 boardings 

30 complaints/ 
64,188  boardings 1st eight weeks 

Compliments per 
100,00 boardings 

>1 compliments per 
100,000 boardings 

2 commendations / 
64,188 boardings 1st eight weeks 

Safety Preventable Accidents 
per 100,000 miles <1 per 100,000 miles 0.91 

(1 in 108,701) 
1st eight weeks 
(Pending review) 

Attendance Driver Attendance <6 absences per year 
per operator 0 1st eight weeks 
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           ITEM #  F2 
 
DATE: July 2, 2014 
  
TO: Board Chair Alan Wapner and Members of the Omnitrans Board of Directors 

 
THROUGH: P. Scott Graham, CEO/General Manager 

 
FROM: Donald Walker, Director of Finance 

 
SUBJECT: DISPOSITION OF 28.8 ACRE PROPERTY LOCATED IN RANCHO 

CUCAMONGA, CALIFORNIA 
 
FORM MOTION 
 
Authorize the Chief Executive Officer/General Manager to proceed with the disposition of the 
28.8 acre property located in Rancho Cucamonga, California (Mid-Valley), and approve the 
Professional Services Agreement between Omnitrans and the San Bernardino County Real Estate 
Services Department (RESD) for an amount not to exceed $25,000. 
 
This item was reviewed by the Administrative & Finance Committee at the June 12, 2014 
meeting, and recommended to the Board of Directors for approval.  The Professional Services 
Agreement was not available for presentation to the Administrative & Finance Committee.   
 
BACKGROUND 
 
Omnitrans is proposing sale of the 28.8-acre property located in Rancho Cucamonga, CA, which 
was purchased with the intention of paratransit expansion and construction of a new vehicle 
maintenance facility.  Current projections no longer show a need for an expansion of the size and 
capacity anticipated for the 28.8 acre property in the foreseeable future.  The property was 
purchased in May 2001 for $5,863,786 consisting of 77.2% federal funds ($4,525,230) and 
22.8% local funds ($1,338,556).   
 
As required by the Federal Transit Administration (FTA), prior to the disposition of real property 
purchased with FTA funds, an appraisal and a review appraisal of the Mid-Valley was prepared.  
The appraisals were completed in January 2014 and estimate the value of the Mid-Valley 
property at $21.3 million.   
 
Upon review of the appraisals, Omnitrans received approval to sell the Mid-Valley property, 
with the proceeds from the sale to go towards another capital project, the West Valley Connector 
Corridor, from the FTA on May 12, 2014.   
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Omnitrans proposes to enter into a Professional Services Agreement with the County of San 
Bernardino Real Estate Services Department for the sale of this property.  Once the Agreement is 
approved by the Board of Directors, the County will have to advertise the property as excess 
property for 60 days to governmental agencies.  If there is no interest in purchasing the property 
within that 60 day period, the next step would be to advertise the property for sale at auction for 
45 days to the public.   
 
Omnitrans further proposes to use the net proceeds from the sale of the Mid-Valley property 
towards (1) the West Valley Connector Corridor – a rapid bus line from Fontana, CA to Pomona, 
CA; and (2) the purchase of a three to five acre property to accommodate the overflow of 
coaches and support vehicles associated with the West Valley Connector Corridor.   
 
The Rapid line (similar to the sbX Green Line, but without dedicated transit lanes or median 
stations) is the initially preferred alternative that resulted from the sbX Holt Boulevard/4th Street 
Corridor Alternatives Analysis study funded by the FTA in 2011.  The West Valley Connector 
Corridor project is the first unconstrained capital project listed in the OmniConnects FY2015-
FY2020 Short Range Transit Plan.   
 
The Alternatives Analysis summary report will be presented to the Plans and Programs 
Committee and the Board of Directors in the next few months, along with more detail about 
project costs, scope, and definition.  Omnitrans is developing the scope of the project based on a 
realistic funding and operating plan, working in collaboration with the project development team 
made up of the five cities along the corridor (Fontana, Rancho Cucamonga, Ontario, Montclair, 
and Pomona), as well as regional stakeholders such as the Los Angeles World Airports (Ontario 
Airport management), Ontario Mills, Metrolink, LA Metro, and Foothill Transit Agency. The 
results of the public outreach meetings held for the project on June 3-5, 2014, will also be 
presented to the Plans and Programs Committee and the Board of Directors.   
 
RECOMMENDATION 
 
Recommend authorizing the Chief Executive Officer/General Manager to proceed with the 
disposition of the 28.8 acre property located in Rancho Cucamonga, California (Mid-Valley), 
and approve the Professional Services Agreement between Omnitrans and the San Bernardino 
County Real Estate Services Department.  Approval of this item will support Omnitrans’ mission 
of providing the San Bernardino Valley with comprehensive mass transportation services which 
maximize customer use, comfort, safety, and satisfaction while efficiently using financial and 
other resources, in an environmentally sensitive manner.  
 
PSG:DJW 
 
Attachment:  Professional Services Agreement 
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PROFESSIONAL SERVICES AGREEMENT 

FOR SERVICES UNDER $50,000 
 
 

FOR 
 
 

REAL PROPERTY DISPOSITION SERVICES 
 
 

BETWEEN 
 
 
 

OMNITRANS 
 
 

AND 
 
 

COUNTY OF SAN BERNARDINO 
_____________________________________________________ 
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PROFESSIONAL SERVICES AGREEMENT 
OMNITRANS 

 
This Professional Services Agreement is made and entered into by and between OMNITRANS, 
and the County of San Bernardino, a political subdivision of the State of California 
(“CONTRACTOR”), with references to the following facts: 
 

RECITALS 
 
 WHEREAS, OMNITRANS is in need of the professional services offered by 
CONTRACTOR; and, 
 
 WHEREAS, CONTRACTOR has offered evidence of having the relevant specialized 
training and/or experience and/or knowledge and is interested in providing the scope of work as 
set forth herein, including any attachments hereto; and, 
 
 WHEREAS, this Agreement is effective only upon the authorization of the Board of 
Directors for OMNITRANS; 
 
 NOW THEREFORE in consideration of the mutual promises, covenants and conditions 
hereinafter contained, the Parties hereto mutually agree as follows, and in any exhibits or 
attachments attached hereto and incorporated herein by reference: 
 
1. SERVICES 
 

A. DESCRIPTION OF SERVICES.   
a. CONTRACTOR shall provide real property disposition services to 

OMNITRANS, with such services as set forth in Attachment A, attached 
hereto, and incorporated herein by reference. 

b. CONTRACTOR shall provide real property acquisition services to 
OMNITRANS, with such services as set forth in Attachment A, attached 
hereto, and incorporated herein by reference.  

 
B. SCOPE OF SERVICES.  CONTRACTOR shall furnish labor necessary to 

perform in a complete, skillful and professional manner all those services 
described in Attachment A.  

 
2. PERIOD OF PERFORMANCE 
 

A. It is mutually agreed and understood that the obligations of OMNITRANS are 
contingent upon the availability of state and federal funds.  In the event that such 
funds are not forthcoming for any reason, this Agreement is rendered null and 
void, and OMNITRANS shall immediately notify CONTRACTOR in writing.  
This Agreement shall be deemed terminated and of no further force and effect 
immediately on OMNITRANS’S notification to CONTRACTOR.  In the event of 
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such termination, CONTRACTOR shall be entitled to reimbursement of costs in 
accordance with Section 3 (COMPENSATION). 

 
B. This Agreement shall be effective as of June 10, 2014, and shall continue in effect 

through June 9, 2015, unless terminated as stated above, as specified in Section 8 
(TERMINATION PROVISION), or in the event the maximum amount of this 
Agreement is exceeded, as set forth in Section 3. D. (COMPENSATION) 

 
3. COMPENSATION 
 

In consideration of services provided by CONTRACTOR pursuant to this Agreement, 
CONTRACTOR shall be entitled to receive payment by OMNITRANS as follows: 

 
A. COMPENSATION for services rendered shall be paid by OMNITRANS upon 

their review and approval of a properly presented invoice or bill for services 
performed as set forth in Attachment A. 

 
B. OMNITRANS shall make payments to CONTRACTOR as outlined in 

Attachment B, attached hereto and incorporated herein by reference.  
OMNITRANS shall compensate CONTRACTOR within thirty (30) days of 
receipt of a complete invoice from CONTRACTOR.   

 
C. Payment shall be made “net-30” terms from the completion date of any service as 

noted above.   
 

D. The compensation payable under this Agreement will be FIFTEEN THOUSAND 
AND 00/100 DOLLARS ($15,000.00), provided, however, that if delays arise 
that require additional time and resources and such delays are beyond the 
reasonable control of CONTRACTOR, OMNITRANS shall increase the 
compensation by an additional TEN THOUSAND AND 00/100 DOLLARS 
($10,000.00) for total compensation not to exceed TWENTY-FIVE THOUSAND 
AND 00/100 DOLLARS ($25,000). 

 
4. INDEPENDENT CONTRACTOR 

 
It is understood and agreed that CONTRACTOR is an independent contractor and that no 
relationship of employer-employee exists between the parties hereto.  Neither 
CONTRACTOR nor CONTRACTOR’s officers, agents, employees or subcontractors, 
shall be entitled to any benefits payable to employees of OMNITRANS including 
Worker’s Compensation Benefits. 

 
5. INDEMNIFICATION 
 

A.      To the extent provided by law, CONTRACTOR shall indemnify, defend and save 
harmless OMNITRANS, its officers, employees, servants, volunteers, and agents 
from any and all claims, losses or liability for personal injury or property damage 
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due to any active negligence or willful misconduct by CONTRACTOR in 
connection with this Agreement. 

 
B.       To the extent provided by law, OMNITRANS shall indemnify CONTRACTOR, 

its officers, employees, servants, volunteers, and agents from any and all claims, 
losses or liability for personal injury or property damage due to any active 
negligence or willful misconduct by OMNITRANS in connection with this 
Agreement. 
 

C.      In the event that either party is determined to be comparatively at fault for any 
claim, action, loss or damage which results from their respective obligations under 
this Agreement, the party shall indemnify the other to the extent of its comparative 
fault. 

 
6. INSURANCE 
 

Without limiting the indemnification obligations set forth in this Agreement, each party 
represents it is either an authorized self-insured public entity or has procured insurance 
coverages for purposes of Professional Liability, General Liability, Automobile Liability 
and Workers’ Compensation; and warrant that through their respective programs 
(whether procured or self-insured), they have adequate coverage or resources to protect 
against liabilities arising out of the performance of the terms, conditions or obligations of 
this Agreement. 

 
 
7. REPORTS 
 

A. Furnished reports, as applicable, shall be provided as outlined and identified in 
Attachment A. 

 
B. Upon request of OMNITRANS, CONTRACTOR agrees to furnish to 

OMNITRANS copies of work papers, schedules or other work products related to 
this Agreement. 

 
 

8. TERMINATION PROVISION 
 

A. Either party may terminate this Agreement, without cause, upon thirty (30) days 
written notice served upon the other party. 

 
B. If, for any reason, this Agreement is terminated prior to full completion of 

services, CONTRACTOR agrees to immediately furnish to OMNITRANS all 
documents related to services rendered under this Agreement. 

 
C. Should OMNITRANS determine that there is a basis for termination for cause, 

such termination shall be effected upon five (5) days written notice to 
CONTRACTOR. 
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9. ASSIGNMENT AND DELEGATION 
 

No contract or agreement shall be made by CONTRACTOR with any party for the 
furnishing of any of the work or services described herein, and in Attachment A hereto, 
and this Agreement shall not be assigned by CONTRACTOR, either in whole or in part, 
without prior written consent of OMNITRANS, as approved and authorized by the Board 
of Directors for OMNITRANS.  This provision shall not require the approval of contracts 
or agreements for the employment between CONTRACTOR and personnel that have 
been specifically named in this Agreement or in any attachments hereto.  
 
 

10. ALTERATION AND/OR AMENDMENT 
 

No alteration, amendment, or variation of the terms of this Agreement shall be valid 
unless made in writing and signed by the parties hereto, and no oral understanding or 
agreement not incorporated herein, shall be binding on any of the parties hereto.   
Only the Board of Directors for OMNITRANS may authorize any alteration or revision 
of this Agreement on behalf of OMNITRANS.  The parties expressly recognize that 
OMNITRANS’s personnel, including the CEO/General Manager of OMNITRANS are 
without authorization to either change or waive any requirements of this Agreement.   
 

11. NOTICES 
 

All correspondence and notices required or contemplated by this Agreement shall be 
delivered to the respective parties at the addresses set forth below and are deemed 
submitted one day after their deposit in the United States mail, postage prepaid:  
 
SELLER:  CONTRACTOR: 
Scott Graham  Terry W. Thompson 
CEO/General Manager  Director, Real Estate Services Department  
Omnitrans  County of San Bernardino 
1700 W. Fifth Street  385 North Arrowhead Avenue, 3rd Floor 
San Bernardino, CA  92411  San Bernardino, CA 92415 
(909) 379-7260  (909) 387-5252 

  
or to such other address(es) as the parties may hereafter designate. 

 
 
12. LICENSES 
 

CONTRACTOR shall maintain any professional licenses required by the laws of the 
State of California at all times while performing services under this Agreement. 
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13. WORK PRODUCT 
 

All reports, findings, data or documents compiled or assembled by CONTRACTOR 
under this Agreement becomes the property of OMNITRANS, and shall be transmitted to 
OMNITRANS at the termination of this Agreement. 

 
 
14. SEVERABILITY 
 

In the event any provision in this Agreement is held by a court of competent jurisdiction 
to be invalid, void, or unenforceable, the remaining provisions will nevertheless continue 
in full force without being impaired or invalidated in any way. 

 
15. WAIVER 
 

Any waiver by SELLER of any breach of any one (1) or more of the terms of this 
Agreement shall not be construed to be a waiver of any subsequent or other breach of the 
same term or of any other term herein.   

 
 
16. GOVERNING LAW  
 

A. The provisions of the Government Claims Act (Government Code Section 900, et. 
Seq.) must be followed first for any disputes under this Agreement. 

B. All actions and proceedings arising in connection with this Agreement shall be 
tried and litigated exclusively in the state or federal (if permitted by law and a 
party elects to file an action in federal court) courts located in the County of San 
Bernardino, State of California. 

 
 
17. DISALLOWANCE 
 

In the event CONTRACTOR receives payment for services under this Agreement which 
are later disallowed for nonconformance with the terms and conditions herein, 
CONTRACTOR shall promptly refund the disallowed amount to OMNITRANS on 
request.  OMNITRANS retains the option to offset the amount disallowed from any 
payment due to CONTRACTOR under this Agreement, or under any other contract or 
agreement between CONTRACTOR and OMNITRANS. 
 
 

18. LIMITATION OF LIABILITY 
 
In no event shall either party be liable for consequential, indirect, or incidental damages, 
including, without limitation, lost profits, arising out of the services provided under this 
Agreement.   
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19.  ENTIRE AGREEMENT 
 

This Agreement, including all attachments and manuals, which are hereby incorporated 
in this Agreement, supersedes any and all other agreements, promises, negotiations or 
representations, either oral or written, between the parties with respect to the subject 
matter and period governed by this Agreement and no other agreement, statement or 
promise relating to this Agreement shall be binding or valid. 
 
 

20. CERTIFICATION OF AUTHORITY TO EXECUTE THIS AGREEMENT 
 

CONTRACTOR certifies that the individual signing below has authority to execute this 
Agreement on behalf of CONTRACTOR, and may legally bind CONTRACTOR to the 
terms and conditions of this Agreement, and any attachments hereto. 

 
 
 
 

(THE BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK) 
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IN WITNESS WHEREOF, the parties hereto have signed this Professional Services Agreement 
as set forth below. 
 
 
COUNTY OF SAN BERNARDINO:  OMNITRANS: 
 
 
By: ___________________________________ By: ________________________________ 
       Janice Rutherford, Chair,  Scott Graham 
 Board of Supervisors     CEO/General Manager 
               
                    
Date: __________________________________ Date: _______________________________ 
 
 
Attest:       By: ________________________________ 
  Chair, Omnitrans Board of Directors 
LAURA H. WELCH 
Clerk of the Board 
      
 
By_____________________________________ Date: _______________________________ 
 ____________________, Deputy 
 
       Attest: ______________________________ 
        Secretary 
 
Approved as to Form:     Date: _______________________________ 
 
JEAN-RENE BASLE 
County Counsel 
       Approved as to Form: 
 
 
By:___________________________________ 
Robert F. Messinger, Deputy County Counsel  By: ________________________________ 
           
        Counsel for Omnitrans 
 
 

Date: _______________________________ 
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ATTACHMENT A 
 

SCOPE OF SERVICES 
 

COUNTY OF SAN BERNARDINO 
 

SURPLUS PROPERTY DISPOSITION AND REAL PROPERTY ACQUISITION 
 

Omnitrans 
Property Address 

APN:  
 
 

Essential Procedures to comply with applicable California Government Code for DISPOSITON 
of Real Property: 
 
I. Obtain Appraisal:  Appraisal has been obtained by Omnitrans and will be provide to RESD 
for purposes of surplus disposition. 
 
II. Surplus Declaration (Omnitrans) 

1) Omnitrans provides a CEQA review relative to the surplus property declaration. 
2) Omnitrans Board declares property surplus to the needs of Omnitrans by adopting a 

resolution declaring as such and in accordance with California Government Code 
Section 25526 – adoption requires a two-thirds vote by the members and/or governing 
board. 

3) Appropriate posting of the resolution in accordance with California Government 
Code Sections 25528 and 6063. 

4) Action will include approving the CEQA finding and the appraisal thereby directing 
the property to be sold through public disposition procedures. 

5) Note: The Board can authorize starting the minimum bid below the appraised value if 
so authorized in this board action; otherwise, minimum bid is the appraised value. 
 

(RESD can provide some sample language to the Board action item to ensure we receive the 
necessary clearances and authorizations to proceed with the surplus disposition and bid 
procedure.) 
 
III. Bid Process (RESD) 

1) After the property is declared surplus, the property’s availability is sent to all 
qualifying government entities and non-profits in accordance with Government Code 
Section 54220 et seq.  The qualifying agencies have 60 days to respond and agree to 
purchase the property at the appraised value.  If none respond, then the property shall 
go to bid in accordance with applicable statutory requirements. 

2) Prepare bid package and flyers for distribution.  
3) Perform all legal and/or classified advertising; retain tear sheets. 
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4) The availability of the property, including the date to open sealed proposals, location 
for same, minimum bid price, contract terms, etc. and is distributed, marketed, 
published as deemed necessary for appropriate exposure of the building. 

5) RESD sets up the public meeting at the designated site; mailed in proposals are 
opened, calls for oral bids are made, all bids are recorded, and the bidding closes to 
the successful highest bidder. 

6) Omnitrans requests Board approval of successful bid (board action required). 
7) RESD opens escrow, manages it until the deed is recorded and funds are dispersed to 

Omnitrans. 
 

Necessary Information for disposition (Omnitrans provides RESD): 
 
 Current Preliminary Title Report 
 Disclosure of any and all relevant real estate matters 
 Environmental Reports/Assessments 
 Information on any written or verbal pending offers and/or leases 
 CEQA review   
 Appraisal and Appraisal Review 

 
Necessary Information for disposition (RESD provides Omnitrans) 

 
 Guidance through the adoption of the resolution to declare surplus 
 Guidance through CEQA review, if necessary 
 Contract for successful buyer (RESD can provide a sample contract for Omnitrans’ 

counsel to review and authorize) 
 
Procedures to Acquire Real Property 
 
I. Oversee search of suitable land with physical characteristics and locational elements suitable 

for Omnitrans purposes (approximately 5 acres in West Valley) 
1) Search all available websites and brokerage firms 
2) Publish search parameters to solicit proposals 

 
II. Assist with selection and purchase of site  

1) Negotiate purchase price and contract terms  
2) Oversee due diligence period 

a. Appraisal 
b. Phase I, etc. (as needed) 
c. CEQA 
d. Preliminary Title Report 
e. Additional due diligence as necessary 

 
III.)   Open and manage escrow to close 

a. Oversee document delivery, any amendments 
a. Title Policy 
 

130



 
Board Approval: 09-10-12 (IEHP: 12-252)  

11 

ATTACHMENT B 
 

SCHEDULE OF FEES 
 

COUNTY OF SAN BERNARDINO 
 
 
The San Bernardino County Real Estate Services Department (RESD) has a board-approved 
hourly rate of $89 for non-County clients.  RESD does not take a commission.  The anticipated 
costs for RESD direct services are not expected to exceed $25,000.   
 
RESD will charge for the work as noted in the scope.   
 
Charges necessary to sell and acquire the real estate and to be paid separately by Omnitrans 
include outside vendors as follows: 
 

o Preliminary Title Report 
o CEQA Review 
o Appraisal Report  
o Legal/Classified Publication costs necessitated by applicable Government Code 

Sections 
o Cost of Auction Sign on site (at sole discretion of Omnitrans and only upon 

Omnitrans’ written direction) 
o Share of escrow costs 
o Title Policy 
o Request for Proposals for Acquisition Sites 
o Environmental Reviews (Phase I, II) as needed for acquisition due diligence 

 
The hourly rate will include time expended and costs associated with: 
 
 Preparation of surplus declaration board action item (if necessary) 
 Contract preparation 
 Distributions to qualifying agencies and mass marketing 
 Auction 
 Copying Mailings,flyers, posting 
 Marketing brochure and distribution 

Escrow 
Search 
Soliciting proposals for sites to acquire 
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           ITEM #  F3 
 
DATE: July 2, 2014 
  
TO: Board Chair Alan Wapner and Members of the Omnitrans Board of Directors 

 
THROUGH
: 

P. Scott Graham, CEO/General Manager 
 

FROM: Donald Walker, Director of Finance 
 

SUBJECT: OMNITRANS’ DIRECTOR OF FINANCE FINAL REPORT – 
FORWARD FUEL PURCHASES THROUGH JUNE 2014 

  
FORM MOTION 
 
Receive and file the Director of Finance’s final report on Omnitrans’ current forward fuel 
purchase program ending June 2014; and 
 
Approve the increase in the quantity of the hedging program from 150,000 gallons to 175,000 
gallons per month, as recommended by the Administrative and Finance Committee on June 12, 
2014. 
 
This item was reviewed by the Administrative & Finance Committee at the June 12, 2014, meeting, 
and recommended to the Board of Directors for approval. 
 
BACKGROUND 
 
This report is submitted in order to comply with the requirements of the Omnitrans Forward Fuel 
Purchase Policy and Procedure.  The Board of Directors authorized staff to hedge up to 150,000 
gallons per month of CNG on the NYMEX exchange through Morgan Stanley.  The current 
hedge fixes the price of approximately 45% of the Agency’s monthly CNG usage through June 
2014. 
 
With the implementation of the San Bernardino Express (sbX), Omnitrans’ monthly CNG 
consumption is estimated to increase from 345,000 gallons to 386,500 gallons, an increase of 
12%.  Increasing the future hedge to 175,000 as recommended will maintain the 45% ratio as in 
the current hedge.     
 
If and when the price per gallon of CNG is equal to or less than the $0.92 budgeted for FY2015, 
Omnitrans will implement a new forward fuel purchase program hedging 175,000 gallons of 
CNG for twelve (12) months. Given that the current price of CNG on the spot market is already 
at the budgeted amount for Fiscal Year 2015 ($0.92 per gallon),  the Administrative & Finance 
Committee directed staff to complete an analysis to determine if Omnitrans should enter into a 
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new hedge program at a higher price per gallon than the $0.92 previously approved.  Once the 
analysis is complete, it will be presented to the Administrative & Finance Committee for review 
and further direction.   
 
The June 2014 contract closed $0.10 above the hedge price.  The Agency will record a profit on 
our futures position for the month of June and that gain will offset a portion of the fuel costs that 
will be reflected in the Agency’s Expense Summary for May 2014.   
 
The net price that will be used for Omnitrans’ June 2014 fuel purchase is $0.9155 per gallon.  
This includes CNG at the So Cal Index price, the gain on the hedge position, liquefaction, 
delivery, and sales tax.  (Note: We do not hedge the index differential.  The gain on the hedge is 
based on the Henry Hub index.  Clean Energy prices our deliveries off the SoCal index.  In June, 
the SoCal Index settled slightly below Henry Hub.)  This price is after recognition of the 
monthly gain on the hedge position in the amount of $15,875. 
   
Omnitrans will recognize a gain in the CNG account of approximately $1,539 in the month of 
June 2014.  Omnitrans has recognized a total gain of $74,193 for this twenty-nine (29) month 
hedging program that began in February 2012 through June 2014. 
 
PSG:dw 
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This needs to be done by the end of today 
 

 

 
 
           ITEM #  F4 
DATE: July 2, 2014 
 
TO:  Board Chair Alan Wapner and Members of the Omnitrans Board of Directors 
 
THROUGH: P. Scott Graham, CEO/General Manager 
 
FROM: Jennifer M. Sims, Director of Procurement 
 
SUBJECT: AUTHORIZE AWARD (BENCH) - CONTRACT MNT14-128 (A-C),  

BUS WINDOW REPLACEMENT 
 
FORM MOTION 
 
Authorize the CEO/General Manager to award Contracts MNT14-128 (A-C), as listed below, for 
the provision of Bus Window Replacement for an initial two (2) year period beginning July 7, 
2014 and ending no later than July 6, 2016, with the authority to exercise three (3) single option 
years to extend the contracts to no later than May 6, 2019, in an aggregate amount of $850,000, 
plus a 10% contingency of $85,000, for a total not-to-exceed amount of $935,000, should all 
option years be exercised.   
 
Contract Company 
MNT14-128A  JAJ Enterprises, LLC, Coburg, OR 
MNT14-128B  TransitGuard, Inc., Pagosa Springs, CO 
MNT14-128C  New Flyer, Winnipeg, Canada 
 
BACKGROUND 
 
On March 5, 2014, Omnitrans’ Board of Directors authorized the release of Invitation for Bids 
IFB-MNT14-128 for the provision of Bus Window Replacement, on an as needed basis. Staff 
released the IFB, notices were published in two local newspapers of general circulation and 
posted on Omnitrans’ online bidding system. 
 
Three bids were received electronically by the deadline of May 29, 2014.  All were found to be 
responsive and responsible and are being recommended for award.  Individual Purchase Orders 
will be issued as needed to the lowest priced contractor having the capacity to meet the Agency’s 
lead time requirements.   
 
The Independent Cost Estimate was based on the projected annual usage of $169,314 or a total 
estimated value of $846,570 for five (5) years. This procurement meets the requirements of 
Omnitrans’ Procurement Policies and Procedures. 
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FUNDING SOURCE 
 
The cost associated with this procurement is budgeted in the Maintenance Department’s 
Operating budget as follows: 
 
Department  1200 
Expenditure Code 504010 
 
________  Verification of Funding Sources and Availability of Funds. 

(Verified and initialed by Finance) 
 
CONCLUSION 
 
Award of these contracts will provide window replacement due to damage or vandalism and 
having replacement windows under contract reduces downtime and ensures competitive pricing. 
 
PSG:JMS:KT 
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CONTRACT NO. MNT14-128A 
REVISED 10/29/13 Page 1 of 19  

 
CONTRACT AGREEMENT 

 
between 

 
JAJ ENTERPRISES, LLC 
91302 N. Coburg Industrial Way 
Coburg, OR  97408-9492 
  
 
 
(hereinafter “CONTRACTOR”) 
Telephone: 541-762-1836 
 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CONTRACT DOCUMENTS 
 

CONTRACT NO. MNT14-128A 
  

BUS REPLACEMENT WINDOWS 

And ) 
) 
) 
) 
) 
) 
) 

Contract Amount:  $10,000 
 
 

Omnitrans 
1700 West Fifth Street 
San Bernardino, CA  92411 
(hereinafter “OMNITRANS”) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Omnitrans Project Manager: 
Name: Frank Flores 
Title: Interim Materials Supervisor 
Telephone: (909) 379-7204 
Email:   Frank.Flores@omnitrans.org  
 
Contract Administrator: 
Name: Joanne Cook 
Title: Contract Administrator 
Telephone: (909) 379-7198 
Email: Joanne.Cook@omnitrans.org    
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This Agreement is made and entered into as of this 7th DAY OF JULY, 2014 by and 
between Omnitrans (hereinafter referred to as "OMNITRANS") and JAJ 
ENTERPRISES, LLC (hereinafter referred to as "CONTRACTOR”). 

RECITALS 

WHEREAS, OMNITRANS is a joint powers authority organized under Sections 6500 et 
seq. of the California Government Code and Section 130255 of the California Public 
Utilities Code with power to contract for services described in Attachment A to this 
Agreement entitled “Attachment A, Scope of Work” (hereinafter referred to as “Work”); 

WHEREAS, CONTRACTOR has indicated it is qualified to perform such services and 
(1) has reviewed all the available data furnished by OMNITRANS pertinent to the Work 
to be rendered; (2) has inspected and reviewed the Work to be rendered; (3) will 
exercise the ordinary care and skill expected of a practitioner in its profession; and (4) is 
willing to accept responsibility of performing the Work set forth in this Agreement for the 
compensation and in accordance with the terms, requirements and conditions herein 
specified; 

NOW, THEREFORE, for the consideration hereinafter stated, the parties agree as 
follows: 

1. SCOPE OF WORK 

A. CONTRACTOR will perform the Work and related tasks as described in 
Attachment A, Scope of Work hereto and is incorporated by reference into 
and made a part of this Agreement. 

B. This is a non-exclusive Agreement, whereby OMNITRANS may, at its sole 
discretion, augment or supplant the Work with its own forces or forces of 
another contractor or entity.  CONTRACTOR will cooperate fully with 
OMNITRANS’ staff or other contractor or entity that may be providing 
similar or the same Work for OMNITRANS. 

2. PERIOD OF PERFORMANCE 

The term of this Agreement shall be from the date of execution of this Agreement 
and continue in effect through JULY 6, 2016, unless terminated as specified in 
Section 8 and 9 of this Agreement.  Omnitrans has no obligation to purchase any 
specified amount of products/services. All applicable indemnification provisions in 
this Agreement shall remain in effect following the termination of this Agreement.  
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Omnitrans’ election to extend the Agreement beyond the Initial Term shall not 
diminish its right to terminate the Agreement for Omnitrans’ convenience or 
CONTRACTORS default as provided elsewhere in this Agreement.  The 
“maximum term” of this Agreement shall be the period extended from JULY 6, 
2016 Through JULY 6, 2019, which period encompasses the Initial Term, Option 
Year 1, Option Year 2 and Option Year 3 

3. COMPENSATION 

For CONTRACTOR’s full and complete performance of its obligations under this 
Agreement, OMNITRANS shall pay CONTRACTOR on a FIXED PRICE basis at 
the fully burdened fixed rates shown in Attachment C, and subject to the 
maximum cumulative payment obligation. 

OMNITRANS’ maximum cumulative payment obligation under this Agreement 
shall not exceed Ten Thousand Dollars ($10,000), including all amounts payable 
to CONTRACTOR for all costs, including but not limited to direct labor, other 
direct costs, subcontracts, indirect costs including, but not limited to, leases, 
materials, taxes, insurance, and profit. 

4. INVOICING AND PAYMENT 

A. CONTRACTOR shall invoice OMNITRANS on a monthly basis no later 
than the 15th of each month.  CONTRACTOR shall furnish information as 
may be requested by OMNITRANS to substantiate the validity of an 
invoice. 

CONTRACTOR shall submit invoices in duplicate to: 

OMNITRANS 
1700 West Fifth Street 
San Bernardino, CA  92411 
Attn: Accounts Payable 

A separate invoice shall be used for each shipment.  Each invoice shall 
include, at minimum, the following information: 

• Contract number  
• Invoice number 
• Description of delivery 
• Delivery Date 
• Total quantity delivered 
• Information as requested by OMNITRANS 
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B. OMNITRANS shall remit payment within thirty (30) calendar days of 
approval of the invoices by OMNITRANS’ Project Manager. 

In the event OMNITRANS should overpay CONTRACTOR, such 
overpayment shall not be construed as a waiver of OMNITRANS’ right to 
obtain reimbursement for the overpayment.  Upon discovering any 
overpayment, either on its own or upon notice of OMNITRANS, 
CONTRACTOR shall immediately reimburse OMNITRANS the entire 
overpayment or, at its sole discretion, OMNITRANS may deduct such 
overpayment amount from monies due to CONTRACTOR under this 
Agreement or any other Agreement between OMNITRANS and 
CONTRACTOR. 

5. AUDIT AND INSPECTION OF RECORDS 

CONTRACTOR agrees that OMNITRANS or any duly authorized representative 
shall have access to and the right to examine, audit, excerpt, copy or transcribe 
any pertinent transaction, activity, time cards, employment records or other 
records relating to this Agreement.  Such material, including all pertinent cost, 
accounting, financial records, and proprietary data must be kept and maintained 
by CONTRACTOR for a period of three (3) years after completion of this 
Agreement unless OMNITRANS’ written permission is given to CONTRACTOR 
to dispose of material prior to this time. 

6. NOTIFICATION 

All notices hereunder concerning this Agreement and the Work to be performed 
shall be physically transmitted by courier, overnight, registered or certified mail, 
return receipt requested, postage prepaid and addressed as follows: 

 

 To OMNITRANS: 
    

To CONTRACTOR: 

Omnitrans 
1700 West Fifth Street 
San Bernardino, CA  92411 
Attn: Joanne Cook 
 Contract Administrator 

JAJ Enterprises, LLC 
91302 N. Coburg Industrial Way 
Coburg, OR  97408-9492 
ATTN:  Paul Dixon 
   Regional Account Representative 
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7. OMNITRANS’ AND CONTRACTOR’S REPRESENTATIVES 

A. OMNITRANS’ Project Manager 

 Contracting Officer: OMNITRANS’ CEO/General Manager or his 
authorized designee who has authority to execute contracts on behalf of 
OMNITRANS. 

Project Manager:  Frank Flores, Interim Materials Supervisor 

a. Except as expressly specified in this Agreement, the Contracting 
Officer may exercise any powers, rights and/or privileges that have 
been lawfully delegated by OMNITRANS.  Nothing in this 
Agreement should be construed to bind OMNITRANS for acts of its 
officers, employees, and/or agents that exceed the delegation of 
authority specified herein. 

b. The Contracting Officer has delegated to the Project Manager 
certain powers and duties in connection with this Agreement.  The 
Project Manager is the authorized representative of the Contracting 
Officer for matters related to this Agreement.  The Project Manager 
or his/her designee is empowered to: 

1. Have general oversight of the Work and this Agreement, 
including the power to enforce compliance with this 
Agreement. 

2. Reserve the right to remove any portion of the Work from 
CONTRACTOR which have not been performed to 
OMNITRANS’ satisfaction. 

3. Subject to the review and acceptance by OMNITRANS, 
negotiate with CONTRACTOR all adjustments pertaining to 
this Agreement for revision. 

c. In addition to the foregoing, the Project Manager shall have those 
rights and powers expressly set forth in other sections of this 
Agreement. 
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B. Contractor’s Key Personnel 

The following are CONTRACTOR’s key personnel and their associated 
roles in the Work to be provided: 

 Name Role 

____Paul Dixon  ________ Regional Account Representative____ 

______________________________ ______________________________ 

______________________________ ______________________________ 

______________________________ ______________________________ 

Any propose/substitution or replacement by Contractor of Contractor’s key 
personnel shall ensure that such person possesses the same or better 
expertise and experience than the key personnel being substituted or 
replaced.  Omnitrans reserves the right to interview such person to 
ascertain and verify if such proposed substitution or replacement does in 
deed possess such expertise and experience. 

OMNITRANS awarded this Agreement to CONTRACTOR based on 
OMNITRANS’ confidence and reliance on the expertise of 
CONTRACTOR’s key personnel described above.  CONTRACTOR shall 
not reassign key personnel or assign other personnel to key personnel 
roles until CONTRACTOR obtains prior written approval from 
OMNITRANS. 

8. DISPUTE RESOLUTION 

Any disputes between the successful CONTRACTOR and OMNITRANS relating 
to the implementation or administration of the Contract shall be resolved in 
accordance with this section. 

A. The parties shall first attempt to resolve the dispute informally in meetings 
or communications between proposer and OMNITRANS. 

B. If the dispute remains unresolved fifteen (15) days after it first arises, 
proposer may request that Omnitrans’ CEO/General Manager issue a 
recommended decision on the matter in dispute.  Omnitrans’ 
CEO/General Manager shall issue the recommended decision in writing 
and provide a copy to proposer. 

C. If the dispute remains unresolved after review by Omnitrans’ CEO/General 
Manager, either party may seek judicial resolution of the dispute in an 
appropriate Court of the State of California. 
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D. Pending final resolution of a dispute under this section, proposer shall 
proceed diligently with performance in accordance with the Contract and 
Omnitrans’ CEO/General Manager’s recommended decision. 

9. TERMINATION FOR CONVENIENCE 

OMNITRANS may terminate this Agreement in whole or in part for OMNITRANS' 
convenience. Omnitrans’ CEO/General Manager shall terminate this Agreement 
by a written Notice of Termination to CONTRACTOR specifying the nature, 
extent, and effective date of the termination. Upon receipt of the notice of 
termination, CONTRACTOR shall immediately discontinue all Work affected and 
deliver all data, drawings, specifications, reports, estimates, summaries, and 
other information and materials accumulated in performing this Agreement, 
whether completed or in process, to Omnitrans’ CEO/General Manager. 
OMNITRANS shall make an equitable adjustment in the Agreement for Work 
already performed, but shall not allow anticipated profit on unperformed services. 
Force Majeure shall apply. 

10. TERMINATION FOR BREACH OF AGREEMENT 

A. If CONTRACTOR fails to perform any of the provisions of this Agreement 
or so fails to make progress as to endanger timely performance of this 
Agreement, OMNITRANS may give CONTRACTOR written notice of such 
default.  If CONTRACTOR does not cure such default or provide a plan to 
cure such default which is acceptable to OMNITRANS within the time 
permitted by OMNITRANS, then OMNITRANS may terminate this 
Agreement due to CONTRACTOR’s breach of this Agreement. 

B. If a federal or state proceeding for relief of debtors is undertaken by or 
against CONTRACTOR, or if CONTRACTOR makes an assignment for 
the benefit of creditors, then OMNITRANS may immediately terminate this 
Agreement. 

C. If CONTRACTOR violates Section 26, Compliance with Lobbying Policies, 
of this Agreement, then OMNITRANS may immediately terminate this 
Agreement. 

D. In the event OMNITRANS terminates this Agreement as provided in this 
Section, OMNITRANS may procure, upon such terms and in such manner 
as OMNITRANS may deem appropriate, Work similar in scope and level 
of effort to those so terminated, and CONTRACTOR shall be liable to 
OMNITRANS for all of its costs and damages, including, but not limited, 
any excess costs for such Work. 

E. All finished or unfinished documents and materials produced or procured 
under this Agreement shall become OMNITRANS’ property upon date of 
such termination. 
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F. If, after notice of termination of this Agreement under the provisions of this 
Section, it is determined for any reason that CONTRACTOR was not in 
default under the provisions of this Section, or that the default was 
excusable under the terms of this Agreement, the rights and obligations of 
the parties shall be the same as if the notice of termination had been 
issued pursuant to Section 8, Termination for Convenience. 

G. The rights and remedies of OMNITRANS provided in this Article shall not 
be exclusive and are in addition to any other rights and remedies provided 
by law or under this Agreement. 

11. ASSIGNMENT 

This Agreement, any interest herein or claim hereunder, may not be assigned by 
CONTRACTOR either voluntarily or by operation of law, nor may all or any part 
of this Agreement be subcontracted by CONTRACTOR, without the prior written 
consent of OMNITRANS.  Consent by OMNITRANS shall not be deemed to 
relieve CONTRACTOR of its obligations to comply fully with all terms and 
conditions of this Agreement. 

12. SUBCONTRACTING 

OMNITRANS hereby consents to CONTRACTOR’s subcontracting of portions of 
the Work to the parties identified below for the functions described in 
CONTRACTOR’s proposal.  CONTRACTOR shall include in each subcontract 
agreement the stipulation that CONTRACTOR, not OMNITRANS, is solely 
responsible for payment to the subcontractor for all amounts owing and that the 
subcontractor shall have no claim, and shall take no action against OMNITRANS, 
Member Agencies or officers, directors, employees or sureties thereof for 
nonpayment by CONTRACTOR. 

Subcontractor’s  Name and Address  Work to Be Performed 

N/A  N/A 

   

   

 

13. INDEPENDENT CONTRACTOR 

CONTRACTOR’s relationship to OMNITRANS in the performance of this 
Agreement is that of an independent Contractor.  CONTRACTOR’s personnel 
performing Work under this Agreement shall at all times be under 
CONTRACTOR’s exclusive direction and control and shall be employees of 
CONTRACTOR and not employees of OMNITRANS.  CONTRACTOR shall pay 
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all wages, salaries and other amounts due its employees in connection with this 
Agreement and shall be responsible for all reports and obligations respecting 
them, such as social security, income tax withholding, unemployment 
compensation, workers’ compensation and similar matters. 

14. INSURANCE 

Throughout the duration of this Agreement, CONTRACTOR shall maintain the 
following minimum insurance coverage, which shall be full-coverage insurance 
not subject to self-insurance provisions.  CONTRACTOR shall not of its own 
initiative cause such insurance to be canceled or materially changed during the 
term of this Agreement. 

A. Commercial General Liability including Products/Completed 
Operations:   $1,000,000 per occurrence for bodily and property damage 
liability and $2,000,000 aggregate; Endorsement naming Omnitrans as 
Additional Insured. 
 

B. Automobile Liability: $1,000,000 combined single limit bodily and 
property damage liability per accident; Endorsement naming Omnitrans as 
Additional Insured. 

C. Workers’ Compensation: statutory limits or, a State-Approved program 
in an amount and form that meets all applicable requirements of the Labor 
Code of the State of California; waiver of subrogation that includes 
Omnitrans. 

D. Employers Liability Applicable to the work being performed, with a limit 
no less than $1,000,000 per claim or occurrence and $2,000,000 
aggregate; Endorsement naming Omnitrans as additional insured. 

E. Environmental Liability:  Applicable to the work being performed, with a 
limit no less than $1,000,000 per claim or occurrence and $2,000,000 
aggregate; Endorsement naming Omnitrans as additional insured. 

F. All drivers making deliveries of products specified on this RFQ shall have 
Hazardous Materials Endorsements on their Commercial Driver’s License, 
and such other Endorsements as may be required by relevant laws and/or 
regulations. 
 
Additional Insured: 

Omnitrans, its officers, officials, employees, agents, and volunteers. 

15. INDEMNITY 

CONTRACTOR shall indemnify, defend and hold harmless OMNITRANS, and its 
member agencies, and their officers, directors, employees and agents from and 
against any and all liability, expense (including, but not limited to, defense costs 
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and attorneys’ fees), claims, causes of action, and lawsuits for damages of any 
nature whatsoever, including, but not limited to, bodily injury, death, personal 
injury or property damage (including property of CONTRACTOR) arising from or 
connected with any alleged act and/or omission of CONTRACTOR, its officers, 
directors, employees, agents, Subcontractors or suppliers.  This indemnity shall 
survive termination or expiration of this Agreement and/or final payment 
thereunder. 

16. REVISIONS IN SCOPE OF WORK 

By written notice or order, OMNITRANS may, from time to time, order work 
suspension or make changes to this Agreement.  Changes in the Work shall be 
mutually agreed to and incorporated into an amendment to this Agreement.  
Upon execution of an amendment, CONTRACTOR shall perform the Work, as 
amended. 

17. RIGHTS IN TECHNICAL DATA 

A. No material or technical data prepared by CONTRACTOR under this 
Agreement is to be released by CONTRACTOR to any other person or 
entity except as necessary for the performance of the Work.  All press 
releases or information concerning the Work that might appear in any 
publication or dissemination, including but not limited to, newspapers, 
magazines, and electronic media, shall first be authorized in writing by  
OMNITRANS. 

B. The originals of all letters, documents, reports and other products and 
data produced under this Agreement shall become the property of 
OMNITRANS without restriction or limitation on their use and shall be 
made available upon request to OMNITRANS at any time.  Original copies 
of such shall be delivered to OMNITRANS upon completion of the Work or 
termination of the Work.  CONTRACTOR shall be permitted to retain 
copies of such items for the furtherance of its technical proficiency; 
however, publication of this material is subject to the prior written approval 
of OMNITRANS.  The provisions of this paragraph shall survive 
termination or expiration of this Agreement and/or final payment 
thereunder. 

18. OWNERSHIP OF REPORTS AND DOCUMENTS 

The originals of all letters, documents, reports and other products and data 
produced under this Agreement shall be delivered to, and become the sole and 
exclusive property of OMNITRANS.  Copies may be made for CONTRACTOR’s 
records, but shall not be furnished to others without prior written authorization 
from OMNITRANS.  Such deliverables shall be deemed works made for hire, and 
all rights in copyright therein shall be retained by OMNITRANS. 
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19. OWNERSHIP RIGHTS  

A. In the event OMNITRANS rightfully obtains copies of Proprietary Data 
under the terms of the separate License Agreement and Escrow 
Agreement that govern rights in Documentation, Software and Intellectual 
Property created and/or developed by Contractor, its Third Party Software 
Contractors and its Suppliers as part of the Project, any derivative works 
and associated documentation created by or on behalf of OMNITRANS by 
Permitted Programmers (as defined in the License Agreement) shall be 
the sole and exclusive property of OMNITRANS (collectively, 
“OMNITRANS Intellectual Property”), and OMNITRANS may use, disclose 
and exercise dominion and full rights of ownership, in any manner in 
OMNITRANS Intellectual Property in connection with the use, operation 
and maintenance of a transportation system administered by 
OMNITRANS.  No use of OMNITRANS Intellectual Property shall be 
made for any purpose other than in conjunction with a transportation 
system administered by CONTRACTOR, and OMNITRANS shall not sell, 
lease, rent, give away or otherwise disclose any OMNITRANS Intellectual 
Property to any outside third party other than Permitted Programmers.  To 
the extent there may be any question of rights of ownership or use in any 
OMNITRANS Intellectual Property, Contractor shall require all of its 
subcontractors and suppliers (including without limitation its Third Party 
Software Contractors) to assign to OMNITRANS, all worldwide right, title 
and interest in and to all OMNITRANS Intellectual Property in a manner 
consistent with the foregoing terms of this paragraph.  Contractor shall 
execute any documents as OMNITRANS may from time to time 
reasonably request to effectuate the terms of this paragraph. 

B. All documentation and Software which predates this Contract and which 
otherwise owned by Contractor or its Third Party Software Contractors, 
and all Documentation and Software which is created by Contractor or its 
Third Party Software Contractors shall be Licensed Software or Licensed 
Documentation, as appropriate.  All Licensed Software and Licensed 
Documentation shall be governed by the License Agreement by and 
between the parties of event date herewith. 

20. WORK FOR HIRE 

Any work created or produced as a part of this Agreement that may be defined 
under Section 101, Title 17, USC will be considered “work for hire” as it pertains 
to ownership rights.  CONTRACTOR, by his/her endorsement hereon agrees that 
all rights to any work(s) created or produced are waived, and that ownership 
rests with OMNITRANS.  CONTRACTOR further agrees to ensure transfer of all 
rights to such work(s), as defined under federal copyright law, that may be 
created or produced under this Agreement by its suppliers, contractors or 
subcontractors. 
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21. SUBMITTAL OF CLAIMS BY CONTRACTOR 

CONTRACTOR shall file any and all claims with OMNITRANS’ Project Manager 
in writing within thirty (30) days of the event or occurrence giving rise to the 
claim.  The claim shall be in sufficient detail to enable OMNITRANS to ascertain 
the claim’s basis and amount, and shall describe the date, place and other 
pertinent circumstances of the event or occurrence giving rise to the claim and 
the indebtedness, obligation, injury, loss or damages allegedly incurred by 
CONTRACTOR. 

Even though a claim may be filed and/or in review by OMNITRANS, 
CONTRACTOR shall continue to perform in accordance with this Agreement. 

22. EQUAL OPPORTUNITY 

CONTRACTOR shall not discriminate against, or grant preferential treatment to, 
any individual or group, or any employee or applicant for employment because of 
race, age, religion, color, ethnicity, sex, national origin, ancestry, physical 
disability, mental disability, political affiliation, sexual orientation, marital status or 
other status protected by law.  CONTRACTOR shall take action to ensure that 
applicants and employees are treated without regard to the above.  

23. STANDARD OF PERFORMANCE 
 

A. CONTRACTOR shall perform and exercise, and require its subcontractors 
to perform and exercise due professional care and competence in the 
performance of the Work in accordance with the requirements of this 
Agreement.  CONTRACTOR shall be responsible for the professional 
quality, technical accuracy, completeness and coordination of the Work, it 
being understood that OMNITRANS will be relying upon such professional 
quality, accuracy, completeness and coordination in utilizing the Work.  
The foregoing obligations and standards shall constitute the “Standard of 
Performance” for purposes of this Agreement.  The provisions of this 
paragraph shall survive termination or expiration of this Agreement and/or 
final payment thereunder. 

B. All workers shall have sufficient skill and experience to perform the Work 
assigned to them.  OMNITRANS shall have the right, at its sole discretion, 
to require the immediate removal of CONTRACTOR's personnel at any 
level assigned to the performance of the Work at no additional fee or cost 
to OMNITRANS, if OMNITRANS considers such removal in its best 
interests and requests such removal in writing and such request is not 
done for illegal reasons.  Further, an employee who is removed from 
performing Work under this Agreement under this Article shall not be re-
assigned to perform Work in any other capacity under this Agreement 
without OMNITRANS’ prior written approval. 
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24. NOTIFICATION OF EMPLOYMENT OF OMNITRANS BOARD 
MEMBERS/ALTERNATES AND EMPLOYEES 

To ensure compliance with OMNITRANS’ Ethics Policy, CONTRACTOR shall 
provide written notice to OMNITRANS disclosing the identity of any individual 
who CONTRACTOR desires to employ or retain under a contract, and who (1) 
presently serves as a Board Member/Alternate or an employee of OMNITRANS, 
or (2) served as a Board Member/Alternate or an employee of OMNITRANS 
within the previous 12 months of the date of the proposed employment or 
retention by CONTRACTOR.  CONTRACTOR’s written notice shall indicate 
whether the individual will be an officer, principal or shareholder of the entity 
and/or will participate in the performance of this Agreement. 

25. DISQUALIFYING POLITICAL CONTRIBUTIONS 

In the event of a proposed amendment to this Agreement, CONTRACTOR shall 
provide prior to the execution of such amendment, a written statement disclosing 
any contribution(s) of $250 or more made by CONTRACTOR or its 
subcontractor(s) to Omnitrans Board Members/Alternates or employees within 
the preceding twelve (12) months of the date of the proposed amendment.  
Applicable contributions include those made by any agent/person/entity on behalf 
of CONTRACTOR or subcontractor(s). 

26. COMPLIANCE WITH LAW 

CONTRACTOR shall familiarize itself with and perform the Work required under 
this Agreement in conformity with requirements and standards of OMNITRANS, 
municipal and public agencies, public and private utilities, special districts, and 
railroad agencies whose facilities and work may be affected by Work under this 
Agreement.  CONTRACTOR shall also comply with all Federal, state and local 
laws and ordinances. 

27. COMPLIANCE WITH LOBBYING POLICIES 

A. CONTRACTOR agrees that if it is a Lobbyist Employer or if it has retained 
a Lobbying Firm or Lobbyist, as such terms are defined by OMNITRANS 
in its Ethics Policy, it shall comply or ensure that its Lobbying Firm and 
Lobbyist complies with OMNITRANS’ Ethics Policy. 

B. If CONTRACTOR (Lobbyist Employer) or its Lobbying Firm or Lobbyist 
fails to comply, in whole or in part, with OMNITRANS’ Ethics Policy, such 
failure shall be considered a material breach of this Agreement and 
OMNITRANS shall have the right to immediately terminate or suspend this 
Agreement. 
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28. PUBLIC RECORDS ACT 

A. All records, documents, drawings, plans, specifications and other material 
relating to conduct of OMNITRANS’ business, including materials 
submitted by CONTRACTOR in its proposal and during the course of 
performing the Work under this Agreement, shall become the exclusive 
property of OMNITRANS and may be deemed public records.  Said 
materials may be subject to the provisions of the California Public Records 
Act.  OMNITRANS’ use and disclosure of its records are governed by this 
Act. 

B. OMNITRANS will not advise as to the nature or content of documents 
entitled to protection from disclosure under the California Public Records 
Act, including interpretations of the Act or the definitions of trade secret, 
confidential or proprietary.  OMNITRANS will accept materials clearly and 
prominently labeled "TRADE SECRET" or "CONFIDENTIAL" or 
"PROPRIETARY" as determined by CONTRACTOR.  OMNITRANS will 
endeavor to notify CONTRACTOR of any request of the disclosure of such 
materials.  Under no circumstances, however, will OMNITRANS be liable 
or responsible for the disclosure of any labeled materials whether the 
disclosure is required by law or a court order or occurs through 
inadvertence, mistake or negligence on the part of OMNITRANS or its 
officers, employees and/or contractors. 

C. In the event of litigation concerning the disclosure of any material 
submitted by CONTRACTOR, OMNITRANS’ sole involvement will be as a 
stake holder, retaining the material until otherwise ordered by a court.  
CONTRACTOR, at its sole expense and risk, shall be responsible for 
prosecuting or defending any action concerning the materials, and shall 
defend, indemnify and hold OMNITRANS harmless from all costs and 
expenses, including attorneys' fees, in connection with such action. 

29. WAIVER/INVALIDITY 

No waiver of a breach of any provision of this Agreement by either party shall 
constitute a waiver of any other breach of the provision, or of any other breach of 
the provision of the Agreement.  Failure of either party to enforce any provision of 
this Agreement at any time shall not be construed as a waiver of that provision. 

The invalidity in whole or in part of any provision of this Agreement shall not void 
or affect the validity of any other provision. 

30. FORCE MAJEURE 

Performance of each and all CONTRACTOR’s and OMNITRANS’ covenants 
herein shall be subject to such delays as may occur without CONTRACTOR’s or 
OMNITRANS’ fault from acts of God, strikes, riots, or from other similar causes 
beyond CONTRACTOR’s or OMNITRANS’ control. 
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31. CONFIDENTIALITY 

CONTRACTOR agrees that for and during the entire term of this Agreement, any 
information, data, figures, records, findings and the like received or generated by 
CONTRACTOR in the performance of this Agreement, shall be considered and 
kept as the private and privileged records of OMNITRANS and will not be 
divulged to any person, firm, corporation, or other entity except on the direct prior 
written authorization of OMNITRANS.  Further, upon expiration or termination of 
this Agreement for any reason, CONTRACTOR agrees that it will continue to 
treat as private and privileged any information, data, figures, records, findings 
and the like, and will not release any such information to any person, firm, 
corporation or other entity, either by statement, deposition, or as a witness, 
except upon direct prior written authority of OMNITRANS. 

32. CONTRACTOR’S INTERACTION WITH THE MEDIA AND THE PUBLIC 

A. OMNITRANS shall review and approve in writing all OMNITRANS related 
copy proposed to be used by CONTRACTOR for advertising or public 
relations purposes prior to publication.  CONTRACTOR shall not allow 
OMNITRANS related copy to be published in its advertisements and 
public relations programs prior to receiving such approval.  
CONTRACTOR shall ensure that all published information is factual and 
that it does not in any way imply that OMNITRANS endorses 
CONTRACTOR’s firm, service, and/or product. 

B. CONTRACTOR shall refer all inquiries from the news media to 
OMNITRANS, and shall comply with the procedures of OMNITRANS’ 
Public Affairs staff regarding statements to the media relating to this 
Agreement or the Work. 

C. If CONTRACTOR receives a complaint from a citizen or the community, 
CONTRACTOR shall inform OMNITRANS as soon as possible and inform 
OMNITRANS of any action taken to alleviate the situation. 

D. The provisions of this Article shall survive the termination or expiration of 
this Agreement. 

33. GOVERNING LAW 

The validity of this Agreement and of any of its terms or provisions, as well as the 
rights and duties of the parties hereunder, shall be governed by the laws of the 
State of California, and the proper venue of any action brought hereunder is and 
shall be the County of San Bernardino, California. 

 

154



 

CONTRACT NO.MNT14-128A Page 18 of 19 

34. MODIFICATIONS TO AGREEMENT 

Unless specified otherwise in the Agreement, this Agreement may only be 
modified by written mutual consent evidenced by signatures of representatives 
authorized to enter into and modify the Agreement.  In order to be effective, 
amendments may require prior approval by OMNITRANS’ Board of Directors, 
and in all instances require prior signature of an authorized representative of 
OMNITRANS. 

35. LICENSING, PERMITS AND INSPECTION COSTS 

A. The FIRM warrants that it has all necessary licenses and permits required 
by the laws of the United States, State of California, and the County of 
San Bernardino, the Local Jurisdictions, and all other appropriate 
governmental agencies, and agrees to maintain these licenses and 
permits in effect for the duration of the Agreement.  Further, FIRM 
warrants that its employees, agents, and contractors and subcontractors 
shall conduct themselves in compliance with such laws and licensure 
requirements including, without limitation, compliance with laws applicable 
to nondiscrimination, sexual harassment and ethical behavior throughout 
the duration of this Agreement.  FIRM further warrants that it shall not 
retain or employ an unlicensed subcontractor to perform work on this 
Project.  FIRM shall notify OMNITRANS immediately and in writing of its 
employees’, agents’, contractors’ or subcontractors’ inability to obtain or 
maintain, irrespective of the pendency of any appeal, any such licenses, 
permits, approvals, certificates, waivers, exemptions.  Such inability shall 
be cause for termination of this Agreement. 

 
B. Contractor shall procure all permits and licenses; pay all charges, 

assessments and fees, as may be required by the ordinances and 
regulations of the public agencies having jurisdiction over the areas in 
which the work is located, and shall comply with all the terms and 
conditions thereof and with all lawful orders and regulations of each such 
public agency relating to construction operations under the jurisdiction of 
such agency. 

 
36. PRECEDENCE 

Conflicting provisions hereof, if any, shall prevail in the following descending 
order of precedence: (1) the provisions of this Agreement, (2) Attachment A, 
Scope of Work, (3) provisions of IFB-MNT14-128 and (4) CONTRACTOR’s 
proposal dated May 27, 2014. 

37. ENTIRE AGREEMENT 

This Agreement, and any attachments or documents incorporated herein by 
inclusion or by reference, constitutes the complete and entire agreement 
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between OMNITRANS and CONTRACTOR and supersedes any prior 
representations, understandings, communications, commitments, agreements or 
proposals, oral or written. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed on the date shown below, and effective on the date first hereinabove written. 

 
OMNITRANS JAJ ENTERPRISES, LLC 
    
 
 
 
__________________________________ ________________________________  
P. SCOTT GRAHAM    PAUL DIXON 
Interim CEO/General Manager Regional Account Representative 
 
 
__________________________________ ________________________________  
DATE  DATE 
 
 
 

        Federal Tax I.D. No.   
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REGULATORY REQUIREMENTS 

 
* Marks Required Subcontract Provisions that must flow down to all 
subcontracts as defined in the Article entitled SUBCONTRACTORS AND 
SUPPLIERS herein.  
 
RR-01   
ADMINISTRATIVE CODE *  
 
A.  Applicability  

 
This Article applies to all contracts.  

 
B.  Compliance with §§1090 et. seq. and §§87100 et. seq. of the California Government 

Code  
 

Contractor shall comply with all applicable provisions of §§1090 et. seq. and §§87100 et. 
seq. of the California Government Code. Without reducing or affecting its obligation to 
comply with any and all of said provisions, Contractor specifically covenants:  

 
1. Contractor shall not cause or permit any member, officer, or employee of 

Omnitrans to have any financial interest in the Contract;  
 
2. Contractor shall not enter into any Subcontract involving services or property 

with a person or business prohibited from transacting such business with 
Omnitrans;  

 
3. Contractor warrants and represents that to its knowledge no Board member, 

officer, or employee of Omnitrans has any interest, whether contractual, non-
contractual, financial or otherwise, in this Contract, or in the business or any other 
contract or transaction of the Contractor or any Subcontractor and that if any such 
interest comes to Contractor’s knowledge at any time, Contractor shall make a 
full and complete disclosure of all such information in writing to Omnitrans.  

 
 C. Campaign Contributions  

Neither Contractor nor its Agents shall give or offer to give any campaign contribution to 
any member of Omnitrans Board of Directors in violation of the California Government 
Code §§84300 et seq., or of the Administrative Code. Contractor shall submit a 
Certification of Campaign Contributions with all COs of two hundred thousand dollars 
($200,000) or more.  
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RR-02  
DISCRIMINATION *  
 
A.  Applicability  

This Article applies to all contracts.  
 

B.  In connection with the performance of Work provided for under this Contract, Contractor 
agrees that it will not, on the grounds of race, religious creed, color, national origin, 
ancestry, physical disability, medical condition, marital status, sex, sexual orientation, or 
age, discriminate or permit discrimination against any person or group of persons in any 
manner prohibited by Federal, State or local laws.  

 
RR-03  
WHISTLEBLOWER REQUIREMENTS *  
 
A. Applicability  

 
This Article applies to all contracts.  

 
B. Contractor shall not adopt any rule, regulation, or policy preventing an employee from 

disclosing information to a government or law enforcement agency, where the employee 
believes the information discloses violation or noncompliance with a state or Federal 
regulation; nor shall Contractor retaliate against an employee for taking such actions as 
set forth in the t. seq.  
 

RR-04  
PUBLIC RECORDS ACT *  
 
A.  Applicability 

  
This Article applies to all contracts.  

 
B.  Except as otherwise provided herein, all records, documents, drawings, plans, 

specifications, and all other information relating to the conduct of Omnitrans business, 
including all information and documents submitted by Contractor (“Records”), shall 
become the exclusive property of Omnitrans and shall be deemed public records. Said 
Records are subject to the provisions of the California Public Records Act (Government 
Code §6250 et. seq.). Omnitrans use and disclosure of its records are governed by this 
Act. Omnitrans will use its best efforts to inform the Contractor of any request for any 
financial records or documents marked “Trade Secret”, “Confidential” or “Proprietary” 
provided by Contractor to Omnitrans. Omnitrans will not advise as to the nature or 
content of documents entitled to protection from disclosure under the California Public 
Records Act.  
 

C.  In the event of litigation concerning the disclosure of any Records, Omnitrans sole 
involvement will be as a stakeholder, retaining the Records until otherwise ordered by a 
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court. The submitting party, at its sole expense and risk, shall be fully responsible for any 
and all fees for prosecuting or defending any action concerning the Records and shall 
indemnify and hold Omnitrans harmless from all costs and expenses including attorney’s 
fees in connection with any such action.  

 
RR-05  
ACCESS TO RECORDS *  
 
A.  Applicability  
 

This Article applies to all federally funded contracts.  
 
B.  Contractor agrees to provide Omnitrans, the FTA Administrator, the Comptroller General 

of the United States or any of their authorized representatives access to any books, 
documents, papers and records of the Contractor which are directly pertinent to this 
Contract for the purposes of making audits, examinations, excerpts and transcriptions. 
Contractor also agrees, pursuant to 49 C. F. R. 633.17 to provide the FTA Administrator 
or the FTA’s authorized representatives, including any FTA Project Management 
Oversight Contractor, access to Contractor's records and construction sites pertaining to a 
major capital project, defined at 49 U.S.C. 5302(a) 1, which is receiving federal financial 
assistance through the programs described at 49 U.S.C. 5307, 5309 or 5311.  

 
C.  If this Contract is for a capital project or improvement (defined at 49 U.S.C. 5302(a) 1) 

and was entered in to through other than competitive bidding, the Contractor shall make 
records related to this Contract available to Omnitrans, the Secretary of Transportation 
and the Comptroller General or any authorized officer or employee of any of them for the 
purposes of conducting an audit and inspection.  

 
D.  Contractor shall permit any of the foregoing parties to reproduce without any cost by any 

means whatsoever or to copy excerpts and transcriptions as reasonably needed.  
 
E.  Contractor shall maintain all books, records, accounts and reports required under this 

Contract for a period of not less than three years after the date of termination or 
expiration of this Contract, except in the event of litigation or settlement of claims arising 
from the performance of this Contract, in which case Contractor agrees to maintain same 
until Omnitrans, the FTA Administrator, the Comptroller General, or any of their duly 
authorized representatives, have disposed of all such litigation, appeals, claims or 
exceptions related thereto.  

 
RR-06  
FEDERAL FUNDING, INCORPORATION OF FEDERAL TRANSIT 
ADMINISTRATION (FTA) TERMS, AND FEDERAL CHANGES*  
 
A.  Applicability  
 

This Article applies to all federally funded contracts.  
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B.  This Contract includes, in part, certain Standard Terms and Conditions required by DOT, 

whether or not expressly set forth in the Contract provisions. All contractual provisions 
required by DOT, as set forth in FTA Circular 4220.1F, dated November 1, 2008 and 
revised March 18, 2013 (including any changes), and are hereby incorporated by 
reference. Anything to the contrary herein notwithstanding, all FTA mandated terms shall 
be deemed to control in the event of a conflict with other provisions contained in this 
Contract. Contractor shall not perform any act, fail to perform any act, or refuse to 
comply with any Omnitrans requests which would cause Omnitrans to be in violation of 
the FTA terms and conditions.  

 
This Contract is subject to a financial assistance agreement between Omnitrans and the 
Federal Transit Administration of the US Department of Transportation and all laws, 
regulations, guidelines, and provisions of the financial assistance agreement apply to this 
Contract and are incorporated by reference as if fully set forth herein.  

 
C.  Contractor shall at all times comply with all applicable federal laws and regulations, 

including without limitation FTA regulations, policies, procedures and directives, 
including those listed directly or by reference in Applicable Grant Agreements between 
Omnitrans and FTA, as they may be amended or promulgated from time to time during 
the term of this Contract collectively “Federal Requirements”. These Federal 
Requirements may change and the changed Federal Requirements will apply to this 
Contract as required unless the Federal Government determines otherwise. Contractor's 
failure to so comply with the Federal Requirements shall constitute a material breach of 
this Contract.  

 
RR-07  
ENERGY CONSERVATION REQUIREMENTS  
 
A.  Applicability  
 

This Article applies to all federally funded contracts.  
 
B.  Contractor shall comply with mandatory standards and policies relating to energy 

efficiency which are contained in the state energy conservation plan issued in compliance 
with the Energy Policy and Conservation Act 42 USC §6321 et seq.  

 
RR-08  
CIVIL RIGHTS REQUIREMENTS *  
 
A.  Applicability  
 

This Article applies to all federally funded contracts.  
 

B.  Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended, 42 
U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975, as amended, 42 
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U.S.C. § 6102, section 202 of the Americans with Disabilities Act of 1990, 42 U.S.C. § 
12132, and Federal transit law at 49 U.S.C. § 5332, Contractor shall not discriminate 
against any employee or applicant for employment because of race, color, creed, national 
origin, sex, age, or disability. In addition, Contractor shall comply with applicable 
Federal implementing regulations and other implementing requirements FTA may issue. 

  
C.  Equal Employment Opportunity  
 

(a)  Race, Color, Creed, National Origin, Sex - In accordance with Title VII of the 
Civil Rights Act, as amended, 42 U.S.C. § 2000e, and Federal transit laws at 49 
U.S.C. § 5332, Contractor shall comply with all applicable equal employment 
opportunity requirements of U.S. Department of Labor  (U.S. DOL) regulations, 
"Office of Federal Contract Compliance Programs, Equal Employment 
Opportunity, Department of Labor," 41 C.F.R. Parts 60 et seq. , (which implement 
Executive Order No. 11246, "Equal Employment Opportunity," as amended by 
Executive Order No. 11375, "Amending Executive Order 11246 Relating to 
Equal Employment Opportunity," 42 U.S.C. § 2000e note), and with any 
applicable Federal statutes, executive orders, regulations, and Federal policies that 
may in the future affect activities undertaken in the course of the Contract. 
Contractor shall take affirmative action to ensure that applicants are employed, 
and that employees are treated during employment, without regard to their race, 
color, creed, national origin, sex, or age. Such action shall include, but not be 
limited to, the following: employment, upgrading, demotion or transfer, 
recruitment or recruitment advertising, layoff or termination; rates of pay or other 
forms of compensation; and selection for training, including apprenticeship. In 
addition, Contractor shall comply with any implementing requirements FTA may 
issue.  

 
(b)  Age - In accordance with section 4 of the Age Discrimination in Employment Act 

of 1967, as amended, 29 U.S.C. § 623 and Federal transit law at 49 U.S.C. § 
5332, Contractor shall refrain from discrimination against present and prospective 
employees for reason of age. In addition, Contractor shall comply with any 
implementing requirements FTA may issue.  

 
(c)  Disabilities - In accordance with section 102 of the Americans with Disabilities 

Act, as amended, 42 U.S.C. § 12112, Contractor shall comply with the 
requirements of U.S. Equal Employment Opportunity Commission, "Regulations 
to Implement the Equal Employment Provisions of the Americans with 
Disabilities Act," 29 C.F.R. Part 1630, pertaining to employment of persons with 
disabilities. In addition, Contractor shall comply with any implementing 
requirements FTA may issue.  

  
(d) Contractor shall include these requirements in each subcontract, modified only if 

necessary to identify parties, as required by Federal regulations. 
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RR-09  
NO GOVERNMENT OBLIGATION TO THIRD PARTIES *  
 
A.  Applicability  
 

This Article applies to all federally funded contracts.  
 
B. Notwithstanding any concurrence by the Federal Government in or approval of the 

solicitation or award this Contract, absent the express written consent by the Federal 
Government, the Federal Government is not a party to this Contract and shall not be 
subject to any obligations or liabilities to Omnitrans, Contractor, or any other party 
(whether or not a party to that Contract) pertaining to any matter resulting from this 
Contract.  

 
Contractor shall include this Article in each Subcontract and shall not modify the Article, 
except to identify the Subcontractor who will be subject to its provisions. 

 
RR-10  
PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS OR RELATED 
ACTS *  
 
A.  Applicability  

 
This Article applies to all federally funded contracts.  
 

B.  The provisions of the Program Fraud Civil Remedies Act of 1986, as amended, 31 U.S.C. 
§ 3801 et seq. and U.S. DOT regulations, "Program Fraud Civil Remedies," 49 C.F.R. 
Part 31, shall apply to actions pertaining to this Contract. Upon execution of this 
Contract, Contractor certifies or affirms the truthfulness and accuracy of any statement it 
has made, it makes, it may make, or causes to be made, pertaining this Contract or the 
FTA assisted project for which this Contract work is being performed. In addition to 
other penalties that may be applicable, Contractor further acknowledges that if it makes, 
or causes to be made, a false, fictitious, or fraudulent claim, statement, submission, or 
certification, the Federal Government reserves the right to impose the penalties of the 
Program Fraud Civil Remedies Act of 1986 on Contractor to the extent the Federal 
Government deems appropriate.  

 
C.  Contractor also acknowledges that this Contract is connected with a project that is 

financed in whole or in part with Federal assistance originally awarded by FTA under the 
authority of 49 U.S.C. § 5307 and if it makes, or causes to be made, a false, fictitious, or 
fraudulent claim, statement, submission, or certification to the Federal Government, the 
Government reserves the right to impose the penalties of 18 U.S.C. § 1001 and 49 U.S.C. 
§ 5307(n)(1) on Contractor, to the extent the Federal Government deems appropriate.  
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D.  Contractor shall include this Article in each subcontract financed in whole or in part with 
Federal assistance provided by FTA.  Contractor shall not modify the Article, except to 
identify the Subcontractor who will be subject to the provisions.  

 
RR-11  
SUSPENSION AND DEBARMENT*  
 
A.  Applicability  
 

This article applies to federally funded contracts and subcontracts at any level expected to 
equal or exceed $25,000 as well as any contract or subcontract (at any level) for Federally 
required auditing services.  

 
B.  This Contract is a covered transaction for purposes of 49 CFR Part 29. As such, 

Contractor shall verify that none of the Contractor, its principals, as defined at 49 CFR 
29.995, or affiliates, as defined at 49 CFR 29.905, are excluded or disqualified as defined 
at 49 CFR 29.940 and 29.945.  

 
Contractor shall comply with 49 CFR 29, Subpart C and shall include the requirement to 
comply with 49 CFR 29, Subpart C in any lower tier covered transaction it enters into.  

 
C.  By entering into this Contract, Contractor certifies that it shall comply with the 

requirements of 49 CFR 29, Subpart C throughout the period of this Contract. This 
certification is a material representation of fact relied upon by Omnitrans. If it is later 
determined that Contractor knowingly rendered an erroneous certification, in addition to 
remedies available to Omnitrans, the Federal Government may pursue available 
remedies, including but not limited to suspension and/or debarment.  

 
RR-12  
RECYCLED PRODUCTS  
 
A.  Applicability  
 

This Article applies to federally funded operations/management, construction, or 
materials & supplies contracts for items designated by the Environmental Protection 
Agency, when procuring $10,000 or more per year.  

 
B.  To the extent practicable and economically feasible, a competitive preference shall be 

given for products and services that conserve natural resources and protect the 
environment and are energy efficient.  

 
C. The Contractor agrees to comply with all the requirements of Section 6002 of the 

Resource Conservation and Recovery Act (RCRA), as amended (42 U.S.C. 6962), 
including but not limited to the regulatory provisions of 40 CFR Part 247, and Executive 
Order 12873, as they apply to the procurement of the items designated in Subpart B of 40 
CFR Part 247. 
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RR-13  
CLEAN WATER AND CLEAN AIR REQUIREMENTS*  
 
A.  Applicability  
 

This Article applies to all federally funded contracts over $100,000. 
  
B.  CLEAN WATER REQUIREMENTS  
 

Contractor shall comply with all applicable standards, orders or regulations issued 
pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq., 
and all applicable clean water standards of the State of California and any state or local 
agency having jurisdiction. Contractor shall report each violation to Omnitrans. 
Omnitrans will, in turn, report each violation as required to FTA and the appropriate EPA 
Regional Office, and all other agencies having jurisdiction.  

 
C.  CLEAN AIR  
 

Contractor shall comply with all applicable standards, orders or regulations issued 
pursuant to the Clean Air Act, as amended, 42 U.S.C. §§ 7401 et seq. and all applicable 
Clean Air Standards of the State of California or any state or local agency having 
jurisdiction. Contractor shall report each violation to Omnitrans. Omnitrans will, in turn, 
report each violation as required to FTA, the appropriate EPA Regional Office and all 
other agencies having jurisdiction.  

 
C. Contractor shall include this Article in each subcontract exceeding $100,000 financed in 

whole or in part with Federal assistance provided by FTA. 
 

RR-14  
COMPLIANCE WITH FEDERAL LOBBYING POLICY *  
 
A.  Applicability  
 

The following Article applies to federally funded contracts over $100,000.  
 

B.  The Byrd Anti-Lobbying Amendment, 31 U.S.C. 1352, requires that Contractors who 
apply or bid for an award of $100,000 or more shall file the certification required by 49 
CFR Part 20, “New Restrictions on Lobbying,” attached hereto as the certification 
entitled, "Certification of Compliance with Federal Lobbying Requirements." As set forth 
in the certifications, each tier of subcontractors shall certify to the tier above that it will 
not and has not used Federal appropriated funds to pay any person or organization for 
influencing or attempting to influence an officer or employee of any agency, a member of 
Congress in connection with obtaining any Federal contract, grant or any other award 
covered by 31 U.S.C. 1352. Each tier shall also disclose the name of any registrant under 
the Lobbying Disclosure Act of 1995 who has made lobbying contacts on its behalf with 
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non-Federal funds with respect to that Federal contract, grant or award covered by 31 
U.S.C. 1352. Such disclosures shall be forwarded from tier to tier up to Omnitrans.  

 
RR-15  
BUY AMERICA * 

 
A.  Applicability  
 

The following Article applies to federally funded rolling stock purchase and construction 
contracts over $100,000 and to contracts over $100,000 for materials & supplies for steel, 
iron, or manufactured products.  

 
B.  Contractor shall comply with 49 U.S.C. 5323(j) and 49 CFR Part 661, which provide that 

Federal funds may not be obligated unless steel, iron, and manufactured products used in 
FTA-funded projects are produced in the United States, unless a waiver has been granted 
by FTA or the product is subject to a general waiver.  General waivers are listed in 49 
C.F.R. 661.7, and include final assembly in the United States for 15 passenger vans and 
15 passenger wagons produced by Chrysler Corporation, and microcomputer equipment 
and software. Separate requirements for rolling stock are set out at 49 U.S.C. 
5323(j)(2)(C) and 49 C.F.R. 661.11. Rolling stock must be assembled in the United 
States and have a 60 percent domestic content. 

 
Omnitrans may investigate Contractor's, any Subcontractor's, and any Supplier's 
compliance with this Article. If an investigation is initiated, Contractor, Subcontractor, or 
Supplier shall document its compliance, in accordance with 49 CFR 661.15, and 
cooperate with the investigation. Contractor shall incorporate the Buy America 
conditions set forth in this Article in every subcontract or purchase order and shall 
enforce such conditions.  

 
C. FTA requires a Buy America certification to be submitted with the proposal, or the 

proposal shall be considered non-responsive. 
 

RR-16  
CARGO PREFERENCE*  

 
A.  Applicability  
 

The following Article applies to federally funded contracts involving equipment, 
materials, or commodities which may be transported by ocean vessels  

 
B.  USE OF UNITED STATES FLAG VESSELS  
 

Contractor shall use privately owned United States-Flag commercial vessels to ship at 
least 50 percent of the gross tonnage (computed separately for dry bulk carriers, dry 
cargo liners, and tankers) involved, whenever shipping any equipment, material, or 

166



RR – Page 11 
Updated:  Sept 18, 2013 

commodities pursuant to this Contract to the extent such vessels are available at fair and 
reasonable rates for United States-Flag commercial vessels. 
 
Contractor shall furnish within 20 working days following the date of loading for 
shipments originating within the United States or within 30 working days following the 
date of leading for shipments originating outside the United States, a legible copy of a 
rated, "on-board" commercial ocean bill-of -lading in English for each shipment of cargo 
described in the preceding paragraph to the Division of National Cargo, Office of Market 
Development, Maritime Administration, Washington, DC 20590 and to the Omnitrans 
(through Contractor in the case of a subcontractor's bill-of-lading.)  
 
Contractor shall include these requirements in all subcontracts issued pursuant to this 
Contract when the subcontract may involve the transport of equipment, material, or 
commodities by ocean vessel.  

 
RR-17  
FLY AMERICA  

 
A.  Applicability  
 

This Article applies to federally funded contracts if the contract or subcontracts may 
involve the international transportation of goods, equipment, or personnel by air.  

 
B.  Contractor agrees to comply with 49 U.S.C. 40118 (the “Fly America” Act) in 

accordance with the General Services Administration’s regulations at 41 CFR Part 301-
10, which provide that recipients and sub recipients of Federal funds and their contractors 
are required to use U.S. Flag air carriers for U.S Government-financed international air 
travel and transportation of their personal effects or property, to the extent such service is 
available, unless travel by foreign air carrier is a matter of necessity, as defined by the Fly 
America Act. Contractor shall submit, if a foreign air carrier was used, an appropriate 
certification or memorandum adequately explaining why service by a U.S. flag air carrier 
was not available or why it was necessary to use a foreign air carrier and shall, in any 
event, provide a certificate of compliance with the Fly America requirements. Contractor 
agrees to include the requirements of this section in all subcontracts that may involve 
international air transportation.  

 
RR-18  
CONTRACT WORK HOURS AND SAFETY STANDARDS ACT * 

  
A.  Applicability  
 

This Article applies to federally funded construction contracts over $2,000 (including 
ferry vessels), rolling stock purchases over $2,500 and to operations/management 
contracts over $2,500 (except transportation services)  
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B.  Pursuant to the Labor Standards Provisions Applicable to Non-construction Contracts 
subject to the Federal Contract Work Hours and Safety Standards Act, 40 U.S.C.A. § 327 
through 332 as implemented by U.S. Department of Labor regulations, 29 CFR 5.5 (b) 
and (c) Contractor and Subcontractor’s contracting for any part of the Contract work shall 
comply with the following:  

 
1.  Overtime requirements – Neither Contractor nor any Subcontractor contracting 

for any part of the Contract work that requires or involves the employment of 
laborers or mechanics shall require or permit any such laborer or mechanic in any 
workweek in which he or she is employed on such work to work in excess of forty 
hours in such workweek unless such laborer or mechanic receives compensation 
at a rate not less than one and one-half times the basic rate of pay for all hours 
worked in excess of forty hours in such workweek.  

 
2.  Violation; liability for unpaid wages; liquidated damages – In the event of any 

violation of the Article set forth in paragraph (1) of this Article Contractor and 
any Subcontractor responsible therefore shall be liable for the unpaid wages. In 
addition, Contractor and Subcontractor shall be liable to the United States for 
liquidated damages. Such liquidated damages shall be computed with respect to 
each individual laborer or mechanic, including watchmen and guards, employed 
in violation of the clause set forth in paragraph (1) of this Article, in the sum of 
ten dollars ($10) for each calendar day on which such individual was required or 
permitted to work in excess of the standard workweek of forty hours without 
payment of the overtime wages required by the clause set forth in paragraph (1) of 
this Article.  

 
3.  Withholding for unpaid wages and liquidated damages – Omnitrans shall upon its 

own action or upon written request of an authorized representative of the 
Department of Labor withhold or cause to be withheld, from any monies payable 
on account of work performed by Contractor or Subcontractor under the Contract 
or any other Federal contract with Contractor, or any other federally-assisted 
contract subject to the Contract Work Hours and Safety Standards Act, which is 
held by Contractor, such sums as may be determined to be necessary to satisfy 
any liabilities of Contractor or Subcontractor for unpaid wages and liquidated 
damages as provided in the clause set forth in paragraph (2) of this Article.  

 
4.  Subcontracts – Contractor or Subcontractor shall insert this Article in any 

Subcontracts and also an Article requiring the Subcontractors to include this 
Article in any lower tier Subcontracts. Contractor shall be responsible for 
compliance by any Subcontractor or lower tier Subcontractor with this Article.  

 
5.  Payrolls and basic records – The records to be maintained hereinabove shall be 

made available by Contractor or Subcontractor for inspection, copying, or 
transcription by Omnitrans and U.S. Dept. of Labor. Contractor and Subcontractor 
shall maintain payrolls and basic records during the course of the work and shall 
preserve them for a period of three (3) years from the completion of the Contract 
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for all laborers and mechanics, including guards and watchmen, working on the 
Contract. Such records shall contain the name and address of each such employee, 
social security number, correct classifications, hourly rates of wages paid, daily 
and weekly number of hours worked, deductions made and actual wages paid.  

 
RR-19  
DISADVANTAGED BUSINESS ENTERPRISE (DBE) 49 CFR Part 26 

 
Disadvantaged Business Enterprises  

 
A.  This Contract is subject to the requirements of Title 49, Code of Federal Regulations, Part 

26, Participation by Disadvantaged Business Enterprises in Department of 
Transportation Financial Assistance Programs.  The national goal for participation of 
Disadvantaged Business Enterprises (DBE) is 10%.  The agency’s overall goal for DBE 
participation is 8.4%.   

 
B.  Contractor shall not discriminate on the basis of race, color, national origin, or sex in the 

performance of this contract.  Contractor shall carry out applicable requirements of 49 
CFR Part 26 in the award and administration of this DOT-assisted Contract.  Failure by 
Contractor to carry out these requirements is a material breach of this Contract, which 
may result in the termination of this Contract or such other remedy as Omnitrans deems 
appropriate.  Each subcontract Contractor signs with a subcontractor must include the 
assurance in this paragraph (see 49 CFR 26.13(b)).  

 
C.   Bidders are required to document sufficient DBE participation to meet these goals or, 

alternatively, document adequate good faith efforts to do so, as provided for in 49 CFR 
26.53.  Award of this contract is conditioned on submission of the following concurrent 
with and accompanying sealed bid concurrent with and accompanying an initial proposal 
prior to award: 

 
1.      The names and addresses of DBE firms that will participate in this contract; 
2.      A description of the work each DBE will perform; 
3.      The dollar amount of the participation of each DBE firm participating; 
4.      Written documentation of the bidder’s commitment to use a DBE subcontractor 

whose participation it submits to meet the contract goal; 
5.      Written confirmation from the DBE that it is participating in the contract as 

provided in the prime contractor’s commitment; and  
6.      If the contract goal is not met, evidence of good faith efforts to do so.   

 
Bidders must present the information required above as a matter of responsiveness with initial 
proposals prior to contract award] (see 49 CFR 26.53(3)). 

 
The successful bidder will be required to report its DBE participation obtained through race-
neutral means throughout the period of performance.  
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D.  Contractor is required to pay its subcontractors performing work related to this contract 
for satisfactory performance of that work no later than 7 days after the contractor’s 
receipt of payment for that work from the Omnitrans.  In addition, Contractor is required 
to return any retainage payments to those subcontractors within 30 days after the 
subcontractor’s work related to his contract is satisfactorily completed.   

 
E.  Contractor must promptly notify Omnitrans whenever a DBE subcontractor performing 

work related to this contract is terminated or fails to complete its work, and must make 
good faith efforts to engage another DBE subcontractor to perform at least the same 
amount of work.  Contractor may not terminate any DBE subcontractor and perform that 
work through its own forces or those of an affiliate without prior written consent of 
Omnitrans. 

 
RR-20  
ADA ACCESS  
 
A.  Applicability  
 

This Article applies to federally funded Architect & Engineer, Operations/Management, 
Rolling Stock Purchase, and Construction contracts  

 
B.  Access Requirements for Persons with Disabilities  
 

Contractor shall comply with:  
 

1.  The requirements of 49 U.S.C. § 5301(d), which states the Federal policy that 
elderly persons and persons with disabilities have the same right as other persons 
to use mass transportation service and facilities, and that special efforts shall be 
made in planning and designing those services and facilities to implement that 
policy;  

 
2.  All applicable requirements of section 504 of the Rehabilitation Act of 1973, as 

amended, 29 U.S.C. § 794, which prohibits discrimination on the basis of 
handicaps;  

 
3.  The Americans with Disabilities Act of 1990 (ADA), as amended, 42 U.S.C. § 

12101 et seq., which requires that accessible facilities and services be made 
available to persons with disabilities, including any subsequent amendments to 
that Act;  

 
4.  The Architectural Barriers Act of 1968, as amended, 42 U.S.C. §§ 4151 et seq., 

which requires that buildings and public accommodations be accessible to persons 
with disabilities, including any subsequent amendments to that Act; and  

 
5.  All applicable requirements of the following regulations and any subsequent 

amendments thereto:  
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(1)  U.S. DOT regulations, "Transportation Services for Individuals with 
Disabilities (ADA)," 49 C.F.R. Part 37;  

 
(2)  U.S. DOT regulations, "Nondiscrimination on the Basis of Handicap in 

Programs and Activities Receiving or Benefiting from Federal Financial 
Assistance," 49 C.F.R. Part 27;  

 
(3)  Joint U.S. Architectural and Transportation Barriers Compliance Board 

(U.S. ATBCB)/U.S. DOT regulations, "Americans With Disabilities 
(ADA) Accessibility Specifications for Transportation Vehicles," 36 
C.F.R. Part 1192 and 49 C.F.R. Part 38;  

 
(4)  U.S. DOJ regulations, "Nondiscrimination on the Basis of Disability in 

State and Local Government Services," 28 C.F.R. Part 35;  
 

(5)  U.S. DOJ regulations, "Nondiscrimination on the Basis of Disability by 
Public Accommodations and in Commercial Facilities," 28 C.F.R. Part 36;  

 
(6)  U.S. General Services Administration (U.S. GSA) regulations, 

"Accommodations for the Physically Handicapped," 41 C.F.R. Subpart 
101-19;  

 
(7)  U.S. Equal Employment Opportunity Commission, "Regulations to 

Implement the Equal Employment Provisions of the Americans with 
Disabilities Act," 29 C.F.R. Part 1630;  

 
(8)  U.S. Federal Communications Commission regulations, 

"Telecommunications Relay Services and Related Customer Premises 
Equipment for the Hearing and Speech Disabled," 47 C.F.R. Part 64, 
Subpart F; and  

 
(9) U.S. ATBCB regulations, "Electronic and Information Technology 

Accessibility Standards," 36 C.F.R. Part 1194; and  
 

(10)  FTA regulations, "Transportation for Elderly and Handicapped Persons," 
49 C.F.R. Part 609;  
 

(11)  Any implementing requirements FTA may issue.  
 

RR-21  
ALCOHOL AND DRUG-FREE WORKPLACE PROGRAM *  

 
A.  Applicability  
 

This Article applies to federally funded contracts for transit operations.  
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B.  FTA Prevention of Alcohol Misuse and Prohibited Drug Use in Transit Operations 
Regulations  

 
Contractor and its Subcontractors shall comply with the FTA anti-drug and alcohol 
misuse regulations (49 CFR Part 655) and the U.S. Department of Transportation (DOT) 
Procedures for Transportation Workplace Drug and Alcohol Testing Programs (49 CFR 
Part 40) to the full extent that they are, by their terms, applicable to Contractor and its 
Subcontractors. The regulations apply to all “contractors” that have “covered employees” 
that perform “safety sensitive functions” as those terms are defined in the regulations.  

 
C.  Certificate of Compliance 
  

The CERTIFICATE OF COMPLIANCE WITH 49 CFR PARTS 655, 
PREVENTION OF ALCOHOL MISUSE AND PROHIBITED DRUG USE IN 
TRANSIT, submitted by Contractor prior to award, is incorporated as part of the 
Contract Documents.  

 
D.  Drug and Alcohol Testing Program  
 

In the event that any part of the Work under this Contract falls within the scope of 49 
CFR Part 655, Contractor, and its Subcontractors (as applicable), shall establish and 
implement a drug and alcohol testing program that complies with 49 CFR Parts 653 and 
654, produce any documentation necessary to establish its compliance with Parts 653 and 
654, and permit any authorized representative of the United States Department of 
Transportation or its operating administrations, the State Oversight Agency of California, 
or Omnitrans, to inspect the facilities and records associated with the implementation of 
the drug and alcohol testing program as required under 49 CFR Parts 653 and 654 and 
review the testing process. Contractor shall annually certify its compliance with Parts 653 
and 65. To certify compliance the contractor shall use the "Substance Abuse 
Certifications" in the "Annual List of Certifications and Assurances for Federal Transit 
Administration Grants and Cooperative Agreements," which is published annually in the 
Federal Register. 

 
 

E.  Alcohol and Drug Free Workplace Program  
 

In addition to the above, for Work performed on Omnitrans property, Contractor shall 
provide an Alcohol and Drug-free Workplace Program in accordance with FTA 
requirements found at http://transit-safety.fta.dot.gov/DrugAndAlcohol/default.asp 
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RR-22  
TRANSIT EMPLOYEE PROTECTIVE ARRANGEMENTS *  
 
A.  Applicability  
 

Subject to the limitations in Sections B, C, and D, this Article applies if this Contract 
involves transit operations to be performed by employees of a Contractor recognized by 
FTA to be a transit operator, and if FTA has determined that it is financed in whole or in 
part with Federal assistance.  

 
B.  General Transit Employee Protective Requirements  
 

If FTA has determined that this Contract involves transit operations financed in whole or 
in part with Federal assistance (other than Federal assistance authorized by 49 U.S.C. § 
5310(a)(2) or 49 U.S.C. § 5311), and if the U.S. Secretary of Transportation has 
determined that the employee protective requirements of 49 U.S.C. § 5333(b) are 
necessary or appropriate for Omnitrans under this Contract, then Contractor shall perform 
the transit operations work under the Contract in compliance with terms and conditions, 
(a) determined by the U.S. Secretary of Labor to meet the employee protective 
requirements of 49 U.S.C. A 5333(b), and U.S. Department of Labor (“U. S. DOL”) 
guidelines at 29 C.F.R. Part 215, and any amendments thereto, and (b) stated in a U. S. 
DOL letter of certification to FTA, the date of which is set forth in the applicable Grant 
Agreement or Cooperative Agreement with Omnitrans, and which is incorporated in the 
Form of Contract as a Contract Document entitled “U. S. DOL Certification”.  

 
C.  Transit Employee Protective Requirements for Projects Authorized by 49 U.S.C. § 

5310(a) (2) for Elderly Individuals and Individuals with Disabilities  
 

If FTA has determined that this Contract involves transit operations financed in whole or 
in part with Federal assistance authorized by 49 U.S.C. § 5310(a)(2), and if the U.S. 
Secretary of Transportation has determined or determines in the future that the employee 
protective requirements of 49 U.S.C. § 5333(b) are necessary or appropriate for 
Omnitrans under the Contract, Contractor shall perform the Work in compliance with the 
terms and conditions determined, (a) by the U.S. Secretary of Labor to meet the 
requirements of 49 U.S.C. § 5333(b), U.S. DOL guidelines at 29 C.F.R. Part 215, and any 
amendments thereto, and (b) stated in the U.S. DOL's letter of certification to FTA, the 
date of which is set forth in the applicable Grant Agreement or Cooperative Agreement 
with Omnitrans, and which is incorporated in the Form of Contract as a Contract 
Document entitled “U. S. DOL Certification”.  

  
D.  Transit Employee Protective Requirements for Projects Authorized by 49 U.S.C. § 

5311 in Nonurbanized Areas  
 

If FTA has determined that this Contract involves transit operations financed in whole or 
in part with Federal assistance authorized by 49 U.S.C. § 5311, Contractor shall comply 
with the terms and conditions of the Special Warranty for the Nonurbanized Area 
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Program agreed to by the U.S. Secretaries of Transportation and Labor, dated May 31, 
1979, and the procedures implemented by U.S. DOL or any revision thereto.  

 
E.  Indemnity  
 

Contractor shall defend, indemnify and hold harmless Omnitrans, and its Board 
Members, employees and agents from and against all liability, claims, demands actions, 
costs, judgments, penalties, damages, losses and expenses arising out of or in connection 
with Contractor’s failure to comply with or failure to carry out its responsibilities under 
all applicable provisions of Sections B, C and D of this Article.  

 
RR-23 
BONDING REQUIREMENTS  

 
Applicability to Contracts  
For those construction or facility improvement contracts or subcontracts exceeding $100,000, 
FTA may accept the bonding policy and requirements of the recipient, provided that they meet 
the minimum requirements for construction contracts as follows: 

 
A.  A bid guarantee from each bidder equivalent to ten (10) percent of the bid price.  The 

"bid guarantees" shall consist of a firm commitment and may be in any of the following 
forms: (a) cash; (b) cashier’s check payment to Omnitrans; (c) a certified check payable 
to the city; or (d) a bidder’s bond executed by an admitted surety insurer.  Such as a bid 
bond, certifies check, or other negotiable instrument accompanying a bid as assurance 
that the bidder will, upon acceptance of his bid, execute such contractual documents as 
may be required within the time specified. 

 
B.  A performance bond on the part of the Contractor for 100 percent of the contract price.  A 

"performance bond" is one executed in connection with a contract to secure fulfillment of 
all the contractor's obligations under such contract. 

 
C. A payment bond on the part of the Contractor for 100 percent of the contract price.  A 

"payment bond" is one executed in connection with a contract to assure payment, as 
required by law, of all persons supplying labor and material in the execution of the work 
provided for in the contract.   

 
RR-24 
DAVIS-BACON AND COPELAND ANTI-KICKBACK ACTS 

 
Background and Application 
The Davis-Bacon and Copeland Acts are codified at 40 USC 3141, et seq. and 18 USC 874.  The 
Acts apply to grantee construction contracts and subcontracts that “at least partly are financed by 
a loan or grant from the Federal Government.”  40 USC 3145(a), 29 CFR 5.2(h), 49 CFR 
18.36(i) (5).  The Acts apply to any construction contract over $2,000.  40 USC 3142(a), 29 CFR 
5.5(a).  ‘Construction,’ for purposes of the Acts, includes “actual construction, alteration and/or 
repair, including painting and decorating.”  29 CFR 5.5(a).  The requirements of both Acts are 
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incorporated into a single clause (see 29 CFR 3.11) enumerated at 29 CFR 5.5(a) and reproduced 
below. 

 
The clause language is drawn directly from 29 CFR 5.5(a) and any deviation from the model 
clause below should be coordinated with counsel to ensure the Acts’ requirements are satisfied. 

 
Clause Language 
Davis-Bacon and Copeland Anti-Kickback Acts 
 
(1) Minimum wages - (i) All laborers and mechanics employed or working upon the site of the 
work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the 
construction or development of the project), will be paid unconditionally and not less often than 
once a week, and without subsequent deduction or rebate on any account (except such payroll 
deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland 
Act (29 CFR part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents 
thereof) due at time of payment computed at rates not less than those contained in the wage 
determination of the Secretary of Labor which is attached hereto and made a part hereof, 
regardless of any contractual relationship which may be alleged to exist between the contractor 
and such laborers and mechanics.  
 
Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to 
such laborers or mechanics, subject to the provisions of paragraph (1)(iv) of this section; also, 
regular contributions made or costs incurred for more than a weekly period (but not less often 
than quarterly) under plans, funds, or programs which cover the particular weekly period, are 
deemed to be constructively made or incurred during such weekly period.  Such laborers and 
mechanics shall be paid the appropriate wage rate and fringe benefits on the wage determination 
for the classification of work actually performed, without regard to skill, except as provided in 
29 CFR Part 5.5(a)(4).  Laborers or mechanics performing work in more than one classification 
may be compensated at the rate specified for each classification for the time actually worked 
therein: Provided that the employer's payroll records accurately set forth the time spent in each 
classification in which work is performed.  The wage determination (including any additional 
classifications and wage rates conformed under paragraph (1)(ii) of this section) and the Davis-
Bacon poster (WH-1321) shall be posted at all times by the contractor and its subcontractors at 
the site of the work in a prominent and accessible place where it can be easily seen by the 
workers. 
 
(ii)(A) The contracting officer shall require that any class of laborers or mechanics, including 
helpers, which is not listed in the wage determination and which is to be employed under the 
contract shall be classified in conformance with the wage determination.  The contracting officer 
shall approve an additional classification and wage rate and fringe benefits therefore only when 
the following criteria have been met: 
 
(1) Except with respect to helpers as defined as 29 CFR 5.2(n)(4), the work to be performed by 
the classification requested is not performed by a classification in the wage determination; and 
(2) The classification is utilized in the area by the construction industry; and  
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(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination; and 
 
(4) With respect to helpers as defined in 29 CFR 5.2(n)(4), such a classification prevails in the 
area in which the work is performed.  
 
(B) If the contractor and the laborers and mechanics to be employed in the classification (if 
known), or their representatives, and the contracting officer agree on the classification and wage 
rate (including the amount designated for fringe benefits where appropriate), a report of the 
action taken shall be sent by the contracting officer to the Administrator of the Wage and Hour 
Division, Employment Standards Administration, U.S. Department of Labor, Washington, DC 
20210.  The Administrator, or an authorized representative, will approve, modify, or disapprove 
every additional classification action within 30 days of receipt and so advise the contracting 
officer or will notify the contracting officer within the 30-day period that additional time is 
necessary. 
 
(C) In the event the contractor, the laborers or mechanics to be employed in the classification or 
their representatives, and the contracting officer do not agree on the proposed classification and 
wage rate (including the amount designated for fringe benefits, where appropriate), the 
contracting officer shall refer the questions, including the views of all interested parties and the 
recommendation of the contracting officer, to the Administrator for determination.  The 
Administrator, or an authorized representative, will issue a determination within 30 days of 
receipt and so advise the contracting officer or will notify the contracting officer within the 30-
day period that additional time is necessary. 
 
(D) The wage rate (including fringe benefits where appropriate) determined pursuant to 
paragraphs (a)(1)(ii) (B) or (C) of this section, shall be paid to all workers performing work in 
the classification under this contract from the first day on which work is performed in the 
classification.  
 
(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor shall 
either pay the benefit as stated in the wage determination or shall pay another bona fide fringe 
benefit or an hourly cash equivalent thereof. 
 
(iv) If the contractor does not make payments to a trustee or other third person, the contractor 
may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably 
anticipated in providing bona fide fringe benefits under a plan or program, Provided, That the 
Secretary of Labor has found, upon the written request of the contractor, that the applicable 
standards of the Davis-Bacon Act have been met.  The Secretary of Labor may require the 
contractor to set aside in a separate account assets for the meeting of obligations under the plan 
or program. 
 
(v)(A) The contracting officer shall require that any class of laborers or mechanics which is not 
listed in the wage determination and which is to be employed under the contract shall be 
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classified in conformance with the wage determination.  The contracting officer shall approve an 
additional classification and wage rate and fringe benefits only when the following criteria have 
been met: 
 
(1) The work to be performed by the classification requested is not performed by a classification 
in the wage determination; and 
 
(2) The classification is utilized in the area by the construction industry; and  
 
(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination.  
 
(B) If the contractor and the laborers and mechanics to be employed in the classification (if 
known), or their representatives, and the contracting officer agree on the classification and wage 
rate (including the amount designated for fringe benefits where appropriate), a report of the 
action taken shall be sent by the contracting officer to the Administrator of the Wage and Hour 
Division, Employment Standards Administration, Washington, DC 20210.  The Administrator, 
or an authorized representative, will approve, modify, or disapprove every additional 
classification action within 30 days of receipt and so advise the contracting officer or will notify 
the contracting officer within the 30-day period that additional time is necessary. 
 
(C) In the event the contractor, the laborers or mechanics to be employed in the classification or 
their representatives, and the contracting officer do not agree on the proposed classification and 
wage rate (including the amount designated for fringe benefits, where appropriate), the 
contracting officer shall refer the questions, including the views of all interested parties and the 
recommendation of the contracting officer, to the Administrator for determination.  The 
Administrator, or an authorized representative, will issue a determination with 30 days of receipt 
and so advise the contracting officer or will notify the contracting officer within the 30-day 
period that additional time is necessary.  

 
(D) The wage rate (including fringe benefits where appropriate) determined pursuant to 
paragraphs (a) (1) (v) (B) or (C) of this section, shall be paid to all workers performing work in 
the Classification under this contract from the first day on which work is performed in the 
classification. 
 
(2) Withholding - Omnitrans shall upon its own action or upon written request of an authorized 
representative of the Department of Labor withhold or cause to be withheld from the contractor 
under this contract or any other Federal contract with the same prime contractor, or any other 
federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which is held 
by the same prime contractor, so much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechanics, including apprentices, trainees, and helpers, 
employed by the contractor or any subcontractor the full amount of wages required by the 
contract.  In the event of failure to pay any laborer or mechanic, including any apprentice, 
trainee, or helper, employed or working on the site of the work (or under the United States 
Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of the 
project), all or part of the wages required by the contract, Omnitrans may, after written notice to 
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the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the 
suspension of any further payment, advance, or guarantee of funds until such violations have 
ceased. 
 
(3) Payrolls and basic records - (i) Payrolls and basic records relating thereto shall be 
maintained by the contractor during the course of the work and preserved for a period of three 
years thereafter for all laborers and mechanics working at the site of the work (or under the 
United States Housing Act of 1937, or under the Housing Act of 1949, in the construction or 
development of the project).  Such records shall contain the name, address, and social security 
number of each such worker, his or her correct classification, hourly rates of wages paid 
(including rates of contributions or costs anticipated for bona fide fringe benefits or cash 
equivalents thereof of the types described in section 1(b) (2) (B) of the Davis-Bacon Act), daily 
and weekly number of hours worked, deductions made and actual wages paid.  Whenever the 
Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or 
mechanic include the amount of any costs reasonably anticipated in providing benefits under a 
plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall 
maintain records which show that the commitment to provide such benefits is enforceable, that 
the plan or program is financially responsible, and that the plan or program has been 
communicated in writing to the laborers or mechanics affected, and records which show the costs 
anticipated or the actual cost incurred in providing such benefits.  Contractors employing 
apprentices or trainees under approved programs shall maintain written evidence of the 
registration of apprenticeship programs and certification of trainee programs, the registration of 
the apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs. 
 
(ii)(A) The contractor shall submit weekly for each week in which any contract work is 
performed a copy of all payrolls to the Omnitrans for transmission to the Federal Transit 
Administration.  The payrolls submitted shall set out accurately and completely all of the 
information required to be maintained under section 5.5(a) (3) (i) of Regulations, 29 CFR part 5. 
This information may be submitted in any form desired.  Optional Form WH-347 is available for 
this purpose and may be purchased from the Superintendent of Documents (Federal Stock 
Number 029-005-00014-1), U.S. Government Printing Office, Washington, DC 20402.  The 
prime contractor is responsible for the submission of copies of payrolls by all subcontractors.  
 
(B) Each payroll submitted shall be accompanied by a "Statement of Compliance," signed by the 
contractor or subcontractor or his or her agent who pays or supervises the payment of the persons 
employed under the contract and shall certify the following: 
 
(1) That the payroll for the payroll period contains the information required to be maintained 
under section 5.5(a)(3)(i) of Regulations, 29 CFR part 5 and that such information is correct and 
complete; 
 
(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on 
the contract during the payroll period has been paid the full weekly wages earned, without 
rebate, either directly or indirectly, and that no deductions have been made either directly or 
indirectly from the full wages earned, other than permissible deductions as set forth in 
Regulations, 29 CFR part 3; 
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(3) That each laborer or mechanic has been paid not less than the applicable wage rates and 
fringe benefits or cash equivalents for the classification of work performed, as specified in the 
applicable wage determination incorporated into the contract. 
 
(C) The weekly submission of a properly executed certification set forth on the reverse side of 
Optional Form WH-347 shall satisfy the requirement for submission of the "Statement of 
Compliance" required by paragraph (a)(3)(ii)(B) of this section. 
 
(D) The falsification of any of the above certifications may subject the contractor or 
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231 of 
title 31 of the United States Code.  
 
(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of 
this section available for inspection, copying, or transcription by authorized representatives of 
the Federal Transit Administration or the Department of Labor, and shall permit such 
representatives to interview employees during working hours on the job.  If the contractor or 
subcontractor fails to submit the required records or to make them available, the Federal agency 
may, after written notice to the contractor, sponsor, applicant, or owner, take such action as may 
be necessary to cause the suspension of any further payment, advance, or guarantee of funds.  
Furthermore, failure to submit the required records upon request or to make such records 
available may be grounds for debarment action pursuant to 29 CFR 5.12. 
 
(4) Apprentices and trainees - (i) Apprentices - Apprentices will be permitted to work at less 
than the predetermined rate for the work they performed when they are employed pursuant to 
and individually registered in a bona fide apprenticeship program registered with the U.S. 
Department of Labor, Employment and Training Administration, Bureau of Apprenticeship and 
Training, or with a State Apprenticeship Agency recognized by the Bureau, or if a person is 
employed in his or her first 90 days of probationary employment as an apprentice in such an 
apprenticeship program, who is not individually registered in the program, but who has been 
certified by the Bureau of Apprenticeship and Training or a State Apprenticeship Agency (where 
appropriate) to be eligible for probationary employment as an apprentice.  The allowable ratio of 
apprentices to journeymen on the job site in any craft classification shall not be greater than the 
ratio permitted to the contractor as to the entire work force under the registered program.  Any 
worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise 
employed as stated above, shall be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed.  In addition, any apprentice 
performing work on the job site in excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate on the wage determination for the work 
actually performed.  Where a contractor is performing construction on a project in a locality 
other than that in which its program is registered, the ratios and wage rates (expressed in 
percentages of the journeyman's hourly rate) specified in the contractor's or subcontractors 
registered program shall be observed.  Every apprentice must be paid at not less than the rate 
specified in the registered program for the apprentice's level of progress, expressed as a 
percentage of the journeymen hourly rate specified in the applicable wage determination. 
Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship 
program.  If the apprenticeship program does not specify fringe benefits, apprentices must be 
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paid the full amount of fringe benefits listed on the wage determination for the applicable 
classification.  If the Administrator of the Wage and Hour Division of the U.S. Department of 
Labor determines that a different practice prevails for the applicable apprentice classification, 
fringes shall be paid in accordance with that determination.  In the event the Bureau of 
Apprenticeship and Training, or a State Apprenticeship Agency recognized by the Bureau, 
withdraws approval of an apprenticeship program, the contractor will no longer be permitted to 
utilize apprentices at less than the applicable predetermined rate for the work performed until an 
acceptable program is approved.  
 
(ii) Trainees - Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less 
than the predetermined rate for the work performed unless they are employed pursuant to and 
individually registered in a program which has received prior approval, evidenced by formal 
certification by the U.S. Department of Labor, Employment and Training Administration.  The 
ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan 
approved by the Employment and Training Administration.  Every trainee must be paid at not 
less than the rate specified in the approved program for the trainee's level of progress, expressed 
as a percentage of the journeyman hourly rate specified in the applicable wage determination. 
Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program.  
If the trainee program does not mention fringe benefits, trainees shall be paid the full amount of 
fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour 
Division determines that there is an apprenticeship program associated with the corresponding 
journeyman wage rate on the wage determination which provides for less than full fringe benefits 
for apprentices.  Any employee listed on the payroll at a trainee rate that is not registered and 
participating in a training plan approved by the Employment and Training Administration shall 
be paid not less than the applicable wage rate on the wage determination for the classification of 
work actually performed.  In addition, any trainee performing work on the job site in excess of 
the ratio permitted under the registered program shall be paid not less than the applicable wage 
rate on the wage determination for the work actually performed.  In the event the Employment 
and Training Administration withdraws approval of a training program, the contractor will no 
longer be permitted to utilize trainees at less than the applicable predetermined rate for the work 
performed until an acceptable program is approved.  
 
(iii) Equal employment opportunity - The utilization of apprentices, trainees and journeymen 
under this part shall be in conformity with the equal employment opportunity requirements of 
Executive Order 11246, as amended and 29 CFR part 30. 
 
(5) Compliance with Copeland Act requirements - The contractor shall comply with the 
requirements of 29 CFR part 3, which are incorporated by reference in this contract. 
 
(6) Subcontracts - The contractor or subcontractor shall insert in any subcontracts the clauses 
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the Federal Transit 
Administration may by appropriate instructions require, and also a clause requiring the 
subcontractors to include these clauses in any lower tier subcontracts.  The prime contractor shall 
be responsible for the compliance by any subcontractor or lower tier subcontractor with all the 
contract clauses in 29 CFR 5.5.  
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(7) Contract termination: debarment - A breach of the contract clauses in 29 CFR 5.5 may be 
grounds for termination of the contract, and for debarment as a contractor and a subcontractor as 
provided in 29 CFR 5.12. 
  
(8) Compliance with Davis-Bacon and Related Act requirements - All rulings and 
interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are 
herein incorporated by reference in this contract.  
 
(9) Disputes concerning labor standards - Disputes arising out of the labor standards 
provisions of this contract shall not be subject to the general disputes clause of this contract. 
Such disputes shall be resolved in accordance with the procedures of the Department of Labor 
set forth in 29 CFR parts 5, 6, and 7.  Disputes within the meaning of this clause include disputes 
between the contractor (or any of its subcontractors) and the contracting agency, the U.S. 
Department of Labor, or the employees or their representatives. 
  
(10) Certification of eligibility - (i) By entering into this contract, the contractor certifies that 
neither it (nor he or she) nor any person or firm who has an interest in the contractor's firm is a 
person or firm ineligible to be awarded Government contracts by virtue of section 3(a) of the 
Davis-Bacon Act or 29 CFR 5.12(a)(1). 
 
(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a 
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 
 
(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 
1001. 

 
RR-25 
PRIVACY ACT - 5 U.S.C. 552  
 
Applicability to Contracts 

 
When a grantee maintains files on drug and alcohol enforcement activities for FTA, and those 
files are organized so that information could be retrieved by personal identifier, the Privacy Act 
requirements apply to all contracts.  

 
Flow Down 
The Federal Privacy Act requirements flow down to each third party contractor and their 
contracts at every tier.  

 
Model Clause/Language 
The text of the following clause has not been mandated by statute or specific regulation, but has 
been developed by FTA.  

 
Contracts Involving Federal Privacy Act Requirements - The following requirements apply 
to the Contractor and its employees that administer any system of records on behalf of the 
Federal Government under any contract: 
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(1)  The Contractor agrees to comply with, and assures the compliance of its employees with, 

the information restrictions and other applicable requirements of the Privacy Act of 1974,  
 

5 U.S.C. § 552a.  Among other things, the Contractor agrees to obtain the express consent 
of the Federal Government before the Contractor or its employees operate a system of 
records on behalf of the Federal Government.  The Contractor understands that the 
requirements of the Privacy Act, including the civil and criminal penalties for violation of 
that Act, apply to those individuals involved, and that failure to comply with the terms of 
the Privacy Act may result in termination of the underlying contract. 

 
(2)  The Contractor also agrees to include these requirements in each subcontract to 

administer any system of records on behalf of the Federal Government financed in whole 
or in part with Federal assistance provided by FTA. 

 
RR- 26 
TERMINATION 49 U.S.C. Part 18 FTA Circular 4220.1F  
 
Applicability to Contracts 
All contracts (with the exception of contracts with nonprofit organizations and institutions of 
higher education,) in excess of $10,000 shall contain suitable provisions for termination by the 
grantee including the manner by which it will be effected and the basis for settlement.  (For 
contracts with nonprofit organizations and institutions of higher education the threshold is 
$100,000.)  In addition, such contracts shall describe conditions under which the contract may be 
terminated for default as well as conditions where the contract may be terminated because of 
circumstances beyond the control of the contractor.  

 
Flow Down 
The termination requirements flow down to all contracts in excess of $10,000, with the exception 
of contracts with nonprofit organizations and institutions of higher learning.  

 
a.  Termination for Convenience (General Provision) Omnitrans may terminate this 

contract, in whole or in part, at any time by written notice to the Contractor when it 
is in the Government's best interest.  The Contractor shall be paid its costs, 
including contract close-out costs, and profit on work performed up to the time of 
termination.  The Contractor shall promptly submit its termination claim to 
Omnitrans to be paid the Contractor.  If the Contractor has any property in its 
possession belonging to the Omnitrans, the Contractor will account for the same, 
and dispose of it in the manner the Omnitrans directs. 

 
b.  Opportunity to Cure (General Provision) Omnitrans in its sole discretion may, in 

the case of a termination for breach or default, allow the Contractor an 
appropriately short period of time in which to cure the defect.  In such case, the 
notice of termination will state the time period in which cure is permitted and other 
appropriate conditions 
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If Contractor fails to remedy to Omnitrans’ satisfaction the breach or default of any 
of the terms, covenants, or conditions of this Contract within ten (10) days after 
receipt by Contractor of written notice from Omnitrans setting forth the nature of 
said breach or default, Omnitrans shall have the right to terminate the Contract 
without any further obligation to Contractor.  Any such termination for default shall 
not in any way operate to preclude Omnitrans from also pursuing all available 
remedies against Contractor and its sureties for said breach or default. 

 
c.   Waiver of Remedies for any Breach In the event that Omnitrans elects to waive 

its remedies for any breach by Contractor of any covenant, term or condition of this 
Contract, such waiver by Omnitrans shall not limit Omnitrans remedies for any 
succeeding breach of that or of any other term, covenant, or condition of this 
Contract. 

 
d.  Termination for Default (Construction) If the Contractor refuses or fails to 

prosecute the work or any separable part, with the diligence that will insure its 
completion within the time specified in this contract or any extension or fails to 
complete the work within this time, or if the Contractor fails to comply with any 
other provisions of this contract, Omnitrans may terminate this contract for default.  
Omnitrans shall terminate by delivering to the Contractor a Notice of Termination 
specifying the nature of the default.  In this event, Omnitrans may take over the 
work and compete it by contract or otherwise, and may take possession of and use 
any materials, appliances, and plant on the work site necessary for completing the 
work.  The Contractor and its sureties shall be liable for any damage to Omnitrans 
resulting from the Contractor's refusal or failure to complete the work within 
specified time, whether or not the Contractor's right to proceed with the work is 
terminated.  This liability includes any increased costs incurred by the Omnitrans in 
completing the work. 

 
The Contractor's right to proceed shall not be terminated nor the Contractor charged with 
damages under this clause if- 
 
1.  The delay in completing the work arises from unforeseeable causes beyond the control 

and without the fault or negligence of the Contractor.  Examples of such causes 
include: acts of God, acts of the Recipient, acts of another Contractor in the 
performance of a contract with the Recipient, epidemics, quarantine restrictions, 
strikes, freight embargoes; and 

 
2.   The contractor, within [10] days from the beginning of any delay, notifies 

Omnitrans in writing of the causes of delay.  If in the judgment of Omnitrans, the 
delay is excusable, the time for completing the work shall be extended.  The 
judgment of Omnitrans shall be final and conclusive on the parties, but subject to 
appeal under the Disputes clauses. 

 
If, after termination of the Contractor's right to proceed, it is determined that the 
Contractor was not in default, or that the delay was excusable, the rights and 
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obligations of the parties will be the same as if the termination had been issued for 
the convenience of Omnitrans. 

 
RR – 27 
SEISMIC SAFETY REQUIREMENTS 42 U.S.C. 7701 et seq. 49 CFR Part 41  
 
Applicability to Contracts 

 
The Seismic Safety requirements apply only to contracts for the construction of new buildings or 
additions to existing buildings. 

 
Flow Down 
The Seismic Safety requirements flow down from FTA recipients and subrecipients to first tier 
contractors to assure compliance, with the applicable building standards for Seismic Safety, 
including the work performed by all subcontractors.  

 
Model Clauses/Language 
The regulations do not provide suggested language for third-party contract clauses.  The 
following language has been developed by FTA.  

 
Seismic Safety - The contractor agrees that any new building or addition to an existing building 
will be designed and constructed in accordance with the standards for Seismic Safety required in 
Department of Transportation Seismic Safety Regulations 49 CFR Part 41 and will certify to 
compliance to the extent required by the regulation.  The contractor also agrees to ensure that all 
work performed under this contract including work performed by a subcontractor is in 
compliance with the standards required by the Seismic Safety Regulations and the certification 
of compliance issued on the project.  

 
RR-28 
BREACHES AND DISPUTE RESOLUTION 49 CFR Part 18 FTA Circular 4220.1F  
 
Applicability to Contracts 
All contracts in excess of $100,000 shall contain provisions or conditions which will allow for 
administrative, contractual, or legal remedies in instances where contractors violate or breach 
contract terms, and provide for such sanctions and penalties as may be appropriate.  This may 
include provisions for bonding, penalties for late or inadequate performance, retained earnings, 
liquidated damages or other appropriate measures.  

 
Flow Down 
The Breaches and Dispute Resolutions requirements flow down to all tiers.  
 
Disputes - Disputes arising in the performance of this Contract which are not resolved by 
agreement of the parties shall be decided in writing by the Omnitrans Construction Manager.  
This decision shall be final and conclusive unless within ten (10) days from the date of receipt of 
its copy, the Contractor mails or otherwise furnishes a written appeal to Omnitrans Construction 
Manager.  In connection with any such appeal, the Contractor shall be afforded an opportunity to 
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be heard and to offer evidence in support of its position.  The decision of Omnitrans Project 
Manager shall be binding upon the Contractor and the Contractor shall abide be the decision. 

 
Performance During Dispute - Unless otherwise directed by Omnitrans, Contractor shall 
continue performance under this Contract while matters in dispute are being resolved. 
 
Claims for Damages - Should either party to the Contract suffer injury or damage to person or 
property because of any act or omission of the party or of any of his employees, agents or others 
for whose acts he is legally liable, a claim for damages therefore shall be made in writing to such 
other party within a reasonable time after the first observance of such injury of damage. 
 
Remedies - Unless this contract provides otherwise, all claims, counterclaims, disputes and other 
matters in question between Omnitrans and the Contractor arising out of or relating to this 
agreement or its breach will be decided by arbitration if the parties mutually agree, or in a court 
of competent jurisdiction within the State in which Omnitrans is located. 
 
Rights and Remedies - The duties and obligations imposed by the Contract Documents and the 
rights and remedies available thereunder shall be in addition to and not a limitation of any duties, 
obligations, rights and remedies otherwise imposed or available by law.  No action or failure to 
act by Omnitrans,  or Contractor shall constitute a waiver of any right or duty afforded any of 
them under the Contract, nor shall any such action or failure to act constitute an approval of or 
acquiescence in any breach thereunder, except as may be specifically agreed in writing. 

 
RR-29 
VETERANS PREFERENCE 

 

Veterans Employment. Contractors working on a capital project funded using FTA assistance 
shall give a hiring preference, to the extent practicable, to veterans (as defined in section 2108 of 
title 5) who have the requisite skills and abilities to perform the construction work required under 
the contract. This subsection shall not be understood, construed or enforced in any manner that 
would require an employer to give preference to any veteran over any equally qualified applicant 
who is a member of any racial or ethnic minority, female, an individual with a disability, or 
former employee. 

 

END OF REGULATORY REQUIREMENTS 
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CONTRACT NO. MNT14-128B 
REVISED 10/29/13 Page 1 of 19  

 
CONTRACT AGREEMENT 

 
between 

 
TRANSITGUARD, INC. 
P.O. Box 3771 
Pagosa Springs, CO  81147 
Mcandelaria@transitguard.com 
 
 
(hereinafter “CONTRACTOR”) 
Telephone: 951-897-6705 
 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CONTRACT DOCUMENTS 
 

CONTRACT NO. MNT14-128B 
  

BUS REPLACEMENT WINDOWS 

And ) 
) 
) 
) 
) 
) 
) 

Contract Amount:  $160,000 
 
 

Omnitrans 
1700 West Fifth Street 
San Bernardino, CA  92411 
(hereinafter “OMNITRANS”) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Omnitrans Project Manager: 
Name: Frank Flores 
Title: Interim Materials Supervisor 
Telephone: (909) 379-7204 
Email:   Frank.Flores@omnitrans.org  
 
Contract Administrator: 
Name: Joanne Cook 
Title: Contract Administrator 
Telephone: (909) 379-7198 
Email: Joanne.Cook@omnitrans.org    
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This Agreement is made and entered into as of this 7th DAY OF JULY, 2014 by and 
between Omnitrans (hereinafter referred to as "OMNITRANS") and JAJ 
ENTERPRISES, LLC (hereinafter referred to as "CONTRACTOR”). 

RECITALS 

WHEREAS, OMNITRANS is a joint powers authority organized under Sections 6500 et 
seq. of the California Government Code and Section 130255 of the California Public 
Utilities Code with power to contract for services described in Attachment A to this 
Agreement entitled “Attachment A, Scope of Work” (hereinafter referred to as “Work”); 

WHEREAS, CONTRACTOR has indicated it is qualified to perform such services and 
(1) has reviewed all the available data furnished by OMNITRANS pertinent to the Work 
to be rendered; (2) has inspected and reviewed the Work to be rendered; (3) will 
exercise the ordinary care and skill expected of a practitioner in its profession; and (4) is 
willing to accept responsibility of performing the Work set forth in this Agreement for the 
compensation and in accordance with the terms, requirements and conditions herein 
specified; 

NOW, THEREFORE, for the consideration hereinafter stated, the parties agree as 
follows: 

1. SCOPE OF WORK 

A. CONTRACTOR will perform the Work and related tasks as described in 
Attachment A, Scope of Work hereto and is incorporated by reference into 
and made a part of this Agreement. 

B. This is a non-exclusive Agreement, whereby OMNITRANS may, at its sole 
discretion, augment or supplant the Work with its own forces or forces of 
another contractor or entity.  CONTRACTOR will cooperate fully with 
OMNITRANS’ staff or other contractor or entity that may be providing 
similar or the same Work for OMNITRANS. 

2. PERIOD OF PERFORMANCE 

The term of this Agreement shall be from the date of execution of this Agreement 
and continue in effect through JULY 6, 2016, unless terminated as specified in 
Section 8 and 9 of this Agreement.  Omnitrans has no obligation to purchase any 
specified amount of products/services. All applicable indemnification provisions in 
this Agreement shall remain in effect following the termination of this Agreement.  
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Omnitrans’ election to extend the Agreement beyond the Initial Term shall not 
diminish its right to terminate the Agreement for Omnitrans’ convenience or 
CONTRACTORS default as provided elsewhere in this Agreement.  The 
“maximum term” of this Agreement shall be the period extended from JULY 6, 
2016 Through JULY 6, 2019, which period encompasses the Initial Term, Option 
Year 1, Option Year 2 and Option Year 3. 

3. COMPENSATION 

For CONTRACTOR’s full and complete performance of its obligations under this 
Agreement, OMNITRANS shall pay CONTRACTOR on a FIXED PRICE basis at 
the fully burdened fixed rates shown in Attachment C, and subject to the 
maximum cumulative payment obligation. 

OMNITRANS’ maximum cumulative payment obligation under this Agreement 
shall not exceed One Hundred Sixty Thousand Dollars ($160,000), including all 
amounts payable to CONTRACTOR for all costs, including but not limited to 
direct labor, other direct costs, subcontracts, indirect costs including, but not 
limited to, leases, materials, taxes, insurance, and profit. 

4. INVOICING AND PAYMENT 

A. CONTRACTOR shall invoice OMNITRANS on a monthly basis no later 
than the 15th of each month.  CONTRACTOR shall furnish information as 
may be requested by OMNITRANS to substantiate the validity of an 
invoice. 

CONTRACTOR shall submit invoices in duplicate to: 

OMNITRANS 
1700 West Fifth Street 
San Bernardino, CA  92411 
Attn: Accounts Payable 

A separate invoice shall be used for each shipment.  Each invoice shall 
include, at minimum, the following information: 

• Contract number  
• Invoice number 
• Description of delivery 
• Delivery Date 
• Total quantity delivered 
• Information as requested by OMNITRANS 
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B. OMNITRANS shall remit payment within thirty (30) calendar days of 
approval of the invoices by OMNITRANS’ Project Manager. 

In the event OMNITRANS should overpay CONTRACTOR, such 
overpayment shall not be construed as a waiver of OMNITRANS’ right to 
obtain reimbursement for the overpayment.  Upon discovering any 
overpayment, either on its own or upon notice of OMNITRANS, 
CONTRACTOR shall immediately reimburse OMNITRANS the entire 
overpayment or, at its sole discretion, OMNITRANS may deduct such 
overpayment amount from monies due to CONTRACTOR under this 
Agreement or any other Agreement between OMNITRANS and 
CONTRACTOR. 

5. AUDIT AND INSPECTION OF RECORDS 

CONTRACTOR agrees that OMNITRANS or any duly authorized representative 
shall have access to and the right to examine, audit, excerpt, copy or transcribe 
any pertinent transaction, activity, time cards, employment records or other 
records relating to this Agreement.  Such material, including all pertinent cost, 
accounting, financial records, and proprietary data must be kept and maintained 
by CONTRACTOR for a period of three (3) years after completion of this 
Agreement unless OMNITRANS’ written permission is given to CONTRACTOR 
to dispose of material prior to this time. 

6. NOTIFICATION 

All notices hereunder concerning this Agreement and the Work to be performed 
shall be physically transmitted by courier, overnight, registered or certified mail, 
return receipt requested, postage prepaid and addressed as follows: 

 

 To OMNITRANS: 
    

To CONTRACTOR: 

Omnitrans 
1700 West Fifth Street 
San Bernardino, CA  92411 
Attn: Joanne Cook 
 Contract Administrator 

JAJ Enterprises, LLC 
91302 N. Coburg Industrial Way 
Coburg, OR  97408-9492 
ATTN:  Paul Dixon 
   Regional Account Representative 

192



 

CONTRACT NO.MNT14-128B Page 7 of 19 

 

7. OMNITRANS’ AND CONTRACTOR’S REPRESENTATIVES 

A. OMNITRANS’ Project Manager 

 Contracting Officer: OMNITRANS’ CEO/General Manager or his 
authorized designee who has authority to execute contracts on behalf of 
OMNITRANS. 

Project Manager:  Frank Flores, Interim Materials Supervisor 

a. Except as expressly specified in this Agreement, the Contracting 
Officer may exercise any powers, rights and/or privileges that have 
been lawfully delegated by OMNITRANS.  Nothing in this 
Agreement should be construed to bind OMNITRANS for acts of its 
officers, employees, and/or agents that exceed the delegation of 
authority specified herein. 

b. The Contracting Officer has delegated to the Project Manager 
certain powers and duties in connection with this Agreement.  The 
Project Manager is the authorized representative of the Contracting 
Officer for matters related to this Agreement.  The Project Manager 
or his/her designee is empowered to: 

1. Have general oversight of the Work and this Agreement, 
including the power to enforce compliance with this 
Agreement. 

2. Reserve the right to remove any portion of the Work from 
CONTRACTOR which have not been performed to 
OMNITRANS’ satisfaction. 

3. Subject to the review and acceptance by OMNITRANS, 
negotiate with CONTRACTOR all adjustments pertaining to 
this Agreement for revision. 

c. In addition to the foregoing, the Project Manager shall have those 
rights and powers expressly set forth in other sections of this 
Agreement. 
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B. Contractor’s Key Personnel 

The following are CONTRACTOR’s key personnel and their associated 
roles in the Work to be provided: 

 Name Role 

____P. Mike Candelaria ________ ____Director____________________ 

______________________________ ______________________________ 

______________________________ ______________________________ 

______________________________ ______________________________ 

Any propose/substitution or replacement by Contractor of Contractor’s key 
personnel shall ensure that such person possesses the same or better 
expertise and experience than the key personnel being substituted or 
replaced.  Omnitrans reserves the right to interview such person to 
ascertain and verify if such proposed substitution or replacement does in 
deed possess such expertise and experience. 

OMNITRANS awarded this Agreement to CONTRACTOR based on 
OMNITRANS’ confidence and reliance on the expertise of 
CONTRACTOR’s key personnel described above.  CONTRACTOR shall 
not reassign key personnel or assign other personnel to key personnel 
roles until CONTRACTOR obtains prior written approval from 
OMNITRANS. 

8. DISPUTE RESOLUTION 

Any disputes between the successful CONTRACTOR and OMNITRANS relating 
to the implementation or administration of the Contract shall be resolved in 
accordance with this section. 

A. The parties shall first attempt to resolve the dispute informally in meetings 
or communications between proposer and OMNITRANS. 

B. If the dispute remains unresolved fifteen (15) days after it first arises, 
proposer may request that Omnitrans’ CEO/General Manager issue a 
recommended decision on the matter in dispute.  Omnitrans’ 
CEO/General Manager shall issue the recommended decision in writing 
and provide a copy to proposer. 

C. If the dispute remains unresolved after review by Omnitrans’ CEO/General 
Manager, either party may seek judicial resolution of the dispute in an 
appropriate Court of the State of California. 
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D. Pending final resolution of a dispute under this section, proposer shall 
proceed diligently with performance in accordance with the Contract and 
Omnitrans’ CEO/General Manager’s recommended decision. 

9. TERMINATION FOR CONVENIENCE 

OMNITRANS may terminate this Agreement in whole or in part for OMNITRANS' 
convenience. Omnitrans’ CEO/General Manager shall terminate this Agreement 
by a written Notice of Termination to CONTRACTOR specifying the nature, 
extent, and effective date of the termination. Upon receipt of the notice of 
termination, CONTRACTOR shall immediately discontinue all Work affected and 
deliver all data, drawings, specifications, reports, estimates, summaries, and 
other information and materials accumulated in performing this Agreement, 
whether completed or in process, to Omnitrans’ CEO/General Manager. 
OMNITRANS shall make an equitable adjustment in the Agreement for Work 
already performed, but shall not allow anticipated profit on unperformed services. 
Force Majeure shall apply. 

10. TERMINATION FOR BREACH OF AGREEMENT 

A. If CONTRACTOR fails to perform any of the provisions of this Agreement 
or so fails to make progress as to endanger timely performance of this 
Agreement, OMNITRANS may give CONTRACTOR written notice of such 
default.  If CONTRACTOR does not cure such default or provide a plan to 
cure such default which is acceptable to OMNITRANS within the time 
permitted by OMNITRANS, then OMNITRANS may terminate this 
Agreement due to CONTRACTOR’s breach of this Agreement. 

B. If a federal or state proceeding for relief of debtors is undertaken by or 
against CONTRACTOR, or if CONTRACTOR makes an assignment for 
the benefit of creditors, then OMNITRANS may immediately terminate this 
Agreement. 

C. If CONTRACTOR violates Section 26, Compliance with Lobbying Policies, 
of this Agreement, then OMNITRANS may immediately terminate this 
Agreement. 

D. In the event OMNITRANS terminates this Agreement as provided in this 
Section, OMNITRANS may procure, upon such terms and in such manner 
as OMNITRANS may deem appropriate, Work similar in scope and level 
of effort to those so terminated, and CONTRACTOR shall be liable to 
OMNITRANS for all of its costs and damages, including, but not limited, 
any excess costs for such Work. 

E. All finished or unfinished documents and materials produced or procured 
under this Agreement shall become OMNITRANS’ property upon date of 
such termination. 
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F. If, after notice of termination of this Agreement under the provisions of this 
Section, it is determined for any reason that CONTRACTOR was not in 
default under the provisions of this Section, or that the default was 
excusable under the terms of this Agreement, the rights and obligations of 
the parties shall be the same as if the notice of termination had been 
issued pursuant to Section 8, Termination for Convenience. 

G. The rights and remedies of OMNITRANS provided in this Article shall not 
be exclusive and are in addition to any other rights and remedies provided 
by law or under this Agreement. 

11. ASSIGNMENT 

This Agreement, any interest herein or claim hereunder, may not be assigned by 
CONTRACTOR either voluntarily or by operation of law, nor may all or any part 
of this Agreement be subcontracted by CONTRACTOR, without the prior written 
consent of OMNITRANS.  Consent by OMNITRANS shall not be deemed to 
relieve CONTRACTOR of its obligations to comply fully with all terms and 
conditions of this Agreement. 

12. SUBCONTRACTING 

OMNITRANS hereby consents to CONTRACTOR’s subcontracting of portions of 
the Work to the parties identified below for the functions described in 
CONTRACTOR’s proposal.  CONTRACTOR shall include in each subcontract 
agreement the stipulation that CONTRACTOR, not OMNITRANS, is solely 
responsible for payment to the subcontractor for all amounts owing and that the 
subcontractor shall have no claim, and shall take no action against OMNITRANS, 
Member Agencies or officers, directors, employees or sureties thereof for 
nonpayment by CONTRACTOR. 

Subcontractor’s  Name and Address  Work to Be Performed 

N/A  N/A 

   

   

 

13. INDEPENDENT CONTRACTOR 

CONTRACTOR’s relationship to OMNITRANS in the performance of this 
Agreement is that of an independent Contractor.  CONTRACTOR’s personnel 
performing Work under this Agreement shall at all times be under 
CONTRACTOR’s exclusive direction and control and shall be employees of 
CONTRACTOR and not employees of OMNITRANS.  CONTRACTOR shall pay 
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all wages, salaries and other amounts due its employees in connection with this 
Agreement and shall be responsible for all reports and obligations respecting 
them, such as social security, income tax withholding, unemployment 
compensation, workers’ compensation and similar matters. 

14. INSURANCE 

Throughout the duration of this Agreement, CONTRACTOR shall maintain the 
following minimum insurance coverage, which shall be full-coverage insurance 
not subject to self-insurance provisions.  CONTRACTOR shall not of its own 
initiative cause such insurance to be canceled or materially changed during the 
term of this Agreement. 

A. Commercial General Liability including Products/Completed 
Operations:   $1,000,000 per occurrence for bodily and property damage 
liability and $2,000,000 aggregate; Endorsement naming Omnitrans as 
Additional Insured. 
 

B. Automobile Liability: $1,000,000 combined single limit bodily and 
property damage liability per accident; Endorsement naming Omnitrans as 
Additional Insured. 

C. Workers’ Compensation: statutory limits or, a State-Approved program 
in an amount and form that meets all applicable requirements of the Labor 
Code of the State of California; waiver of subrogation that includes 
Omnitrans. 

D. Employers Liability Applicable to the work being performed, with a limit 
no less than $1,000,000 per claim or occurrence and $2,000,000 
aggregate; Endorsement naming Omnitrans as additional insured. 

E. Environmental Liability:  Applicable to the work being performed, with a 
limit no less than $1,000,000 per claim or occurrence and $2,000,000 
aggregate; Endorsement naming Omnitrans as additional insured. 

F. All drivers making deliveries of products specified on this RFQ shall have 
Hazardous Materials Endorsements on their Commercial Driver’s License, 
and such other Endorsements as may be required by relevant laws and/or 
regulations. 
 
Additional Insured: 

Omnitrans, its officers, officials, employees, agents, and volunteers. 

15. INDEMNITY 

CONTRACTOR shall indemnify, defend and hold harmless OMNITRANS, and its 
member agencies, and their officers, directors, employees and agents from and 
against any and all liability, expense (including, but not limited to, defense costs 
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and attorneys’ fees), claims, causes of action, and lawsuits for damages of any 
nature whatsoever, including, but not limited to, bodily injury, death, personal 
injury or property damage (including property of CONTRACTOR) arising from or 
connected with any alleged act and/or omission of CONTRACTOR, its officers, 
directors, employees, agents, Subcontractors or suppliers.  This indemnity shall 
survive termination or expiration of this Agreement and/or final payment 
thereunder. 

16. REVISIONS IN SCOPE OF WORK 

By written notice or order, OMNITRANS may, from time to time, order work 
suspension or make changes to this Agreement.  Changes in the Work shall be 
mutually agreed to and incorporated into an amendment to this Agreement.  
Upon execution of an amendment, CONTRACTOR shall perform the Work, as 
amended. 

17. RIGHTS IN TECHNICAL DATA 

A. No material or technical data prepared by CONTRACTOR under this 
Agreement is to be released by CONTRACTOR to any other person or 
entity except as necessary for the performance of the Work.  All press 
releases or information concerning the Work that might appear in any 
publication or dissemination, including but not limited to, newspapers, 
magazines, and electronic media, shall first be authorized in writing by  
OMNITRANS. 

B. The originals of all letters, documents, reports and other products and 
data produced under this Agreement shall become the property of 
OMNITRANS without restriction or limitation on their use and shall be 
made available upon request to OMNITRANS at any time.  Original copies 
of such shall be delivered to OMNITRANS upon completion of the Work or 
termination of the Work.  CONTRACTOR shall be permitted to retain 
copies of such items for the furtherance of its technical proficiency; 
however, publication of this material is subject to the prior written approval 
of OMNITRANS.  The provisions of this paragraph shall survive 
termination or expiration of this Agreement and/or final payment 
thereunder. 

18. OWNERSHIP OF REPORTS AND DOCUMENTS 

The originals of all letters, documents, reports and other products and data 
produced under this Agreement shall be delivered to, and become the sole and 
exclusive property of OMNITRANS.  Copies may be made for CONTRACTOR’s 
records, but shall not be furnished to others without prior written authorization 
from OMNITRANS.  Such deliverables shall be deemed works made for hire, and 
all rights in copyright therein shall be retained by OMNITRANS. 
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19. OWNERSHIP RIGHTS  

A. In the event OMNITRANS rightfully obtains copies of Proprietary Data 
under the terms of the separate License Agreement and Escrow 
Agreement that govern rights in Documentation, Software and Intellectual 
Property created and/or developed by Contractor, its Third Party Software 
Contractors and its Suppliers as part of the Project, any derivative works 
and associated documentation created by or on behalf of OMNITRANS by 
Permitted Programmers (as defined in the License Agreement) shall be 
the sole and exclusive property of OMNITRANS (collectively, 
“OMNITRANS Intellectual Property”), and OMNITRANS may use, disclose 
and exercise dominion and full rights of ownership, in any manner in 
OMNITRANS Intellectual Property in connection with the use, operation 
and maintenance of a transportation system administered by 
OMNITRANS.  No use of OMNITRANS Intellectual Property shall be 
made for any purpose other than in conjunction with a transportation 
system administered by CONTRACTOR, and OMNITRANS shall not sell, 
lease, rent, give away or otherwise disclose any OMNITRANS Intellectual 
Property to any outside third party other than Permitted Programmers.  To 
the extent there may be any question of rights of ownership or use in any 
OMNITRANS Intellectual Property, Contractor shall require all of its 
subcontractors and suppliers (including without limitation its Third Party 
Software Contractors) to assign to OMNITRANS, all worldwide right, title 
and interest in and to all OMNITRANS Intellectual Property in a manner 
consistent with the foregoing terms of this paragraph.  Contractor shall 
execute any documents as OMNITRANS may from time to time 
reasonably request to effectuate the terms of this paragraph. 

B. All documentation and Software which predates this Contract and which 
otherwise owned by Contractor or its Third Party Software Contractors, 
and all Documentation and Software which is created by Contractor or its 
Third Party Software Contractors shall be Licensed Software or Licensed 
Documentation, as appropriate.  All Licensed Software and Licensed 
Documentation shall be governed by the License Agreement by and 
between the parties of event date herewith. 

20. WORK FOR HIRE 

Any work created or produced as a part of this Agreement that may be defined 
under Section 101, Title 17, USC will be considered “work for hire” as it pertains 
to ownership rights.  CONTRACTOR, by his/her endorsement hereon agrees that 
all rights to any work(s) created or produced are waived, and that ownership 
rests with OMNITRANS.  CONTRACTOR further agrees to ensure transfer of all 
rights to such work(s), as defined under federal copyright law, that may be 
created or produced under this Agreement by its suppliers, contractors or 
subcontractors. 
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21. SUBMITTAL OF CLAIMS BY CONTRACTOR 

CONTRACTOR shall file any and all claims with OMNITRANS’ Project Manager 
in writing within thirty (30) days of the event or occurrence giving rise to the 
claim.  The claim shall be in sufficient detail to enable OMNITRANS to ascertain 
the claim’s basis and amount, and shall describe the date, place and other 
pertinent circumstances of the event or occurrence giving rise to the claim and 
the indebtedness, obligation, injury, loss or damages allegedly incurred by 
CONTRACTOR. 

Even though a claim may be filed and/or in review by OMNITRANS, 
CONTRACTOR shall continue to perform in accordance with this Agreement. 

22. EQUAL OPPORTUNITY 

CONTRACTOR shall not discriminate against, or grant preferential treatment to, 
any individual or group, or any employee or applicant for employment because of 
race, age, religion, color, ethnicity, sex, national origin, ancestry, physical 
disability, mental disability, political affiliation, sexual orientation, marital status or 
other status protected by law.  CONTRACTOR shall take action to ensure that 
applicants and employees are treated without regard to the above.  

23. STANDARD OF PERFORMANCE 
 

A. CONTRACTOR shall perform and exercise, and require its subcontractors 
to perform and exercise due professional care and competence in the 
performance of the Work in accordance with the requirements of this 
Agreement.  CONTRACTOR shall be responsible for the professional 
quality, technical accuracy, completeness and coordination of the Work, it 
being understood that OMNITRANS will be relying upon such professional 
quality, accuracy, completeness and coordination in utilizing the Work.  
The foregoing obligations and standards shall constitute the “Standard of 
Performance” for purposes of this Agreement.  The provisions of this 
paragraph shall survive termination or expiration of this Agreement and/or 
final payment thereunder. 

B. All workers shall have sufficient skill and experience to perform the Work 
assigned to them.  OMNITRANS shall have the right, at its sole discretion, 
to require the immediate removal of CONTRACTOR's personnel at any 
level assigned to the performance of the Work at no additional fee or cost 
to OMNITRANS, if OMNITRANS considers such removal in its best 
interests and requests such removal in writing and such request is not 
done for illegal reasons.  Further, an employee who is removed from 
performing Work under this Agreement under this Article shall not be re-
assigned to perform Work in any other capacity under this Agreement 
without OMNITRANS’ prior written approval. 
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24. NOTIFICATION OF EMPLOYMENT OF OMNITRANS BOARD 
MEMBERS/ALTERNATES AND EMPLOYEES 

To ensure compliance with OMNITRANS’ Ethics Policy, CONTRACTOR shall 
provide written notice to OMNITRANS disclosing the identity of any individual 
who CONTRACTOR desires to employ or retain under a contract, and who (1) 
presently serves as a Board Member/Alternate or an employee of OMNITRANS, 
or (2) served as a Board Member/Alternate or an employee of OMNITRANS 
within the previous 12 months of the date of the proposed employment or 
retention by CONTRACTOR.  CONTRACTOR’s written notice shall indicate 
whether the individual will be an officer, principal or shareholder of the entity 
and/or will participate in the performance of this Agreement. 

25. DISQUALIFYING POLITICAL CONTRIBUTIONS 

In the event of a proposed amendment to this Agreement, CONTRACTOR shall 
provide prior to the execution of such amendment, a written statement disclosing 
any contribution(s) of $250 or more made by CONTRACTOR or its 
subcontractor(s) to Omnitrans Board Members/Alternates or employees within 
the preceding twelve (12) months of the date of the proposed amendment.  
Applicable contributions include those made by any agent/person/entity on behalf 
of CONTRACTOR or subcontractor(s). 

26. COMPLIANCE WITH LAW 

CONTRACTOR shall familiarize itself with and perform the Work required under 
this Agreement in conformity with requirements and standards of OMNITRANS, 
municipal and public agencies, public and private utilities, special districts, and 
railroad agencies whose facilities and work may be affected by Work under this 
Agreement.  CONTRACTOR shall also comply with all Federal, state and local 
laws and ordinances. 

27. COMPLIANCE WITH LOBBYING POLICIES 

A. CONTRACTOR agrees that if it is a Lobbyist Employer or if it has retained 
a Lobbying Firm or Lobbyist, as such terms are defined by OMNITRANS 
in its Ethics Policy, it shall comply or ensure that its Lobbying Firm and 
Lobbyist complies with OMNITRANS’ Ethics Policy. 

B. If CONTRACTOR (Lobbyist Employer) or its Lobbying Firm or Lobbyist 
fails to comply, in whole or in part, with OMNITRANS’ Ethics Policy, such 
failure shall be considered a material breach of this Agreement and 
OMNITRANS shall have the right to immediately terminate or suspend this 
Agreement. 
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28. PUBLIC RECORDS ACT 

A. All records, documents, drawings, plans, specifications and other material 
relating to conduct of OMNITRANS’ business, including materials 
submitted by CONTRACTOR in its proposal and during the course of 
performing the Work under this Agreement, shall become the exclusive 
property of OMNITRANS and may be deemed public records.  Said 
materials may be subject to the provisions of the California Public Records 
Act.  OMNITRANS’ use and disclosure of its records are governed by this 
Act. 

B. OMNITRANS will not advise as to the nature or content of documents 
entitled to protection from disclosure under the California Public Records 
Act, including interpretations of the Act or the definitions of trade secret, 
confidential or proprietary.  OMNITRANS will accept materials clearly and 
prominently labeled "TRADE SECRET" or "CONFIDENTIAL" or 
"PROPRIETARY" as determined by CONTRACTOR.  OMNITRANS will 
endeavor to notify CONTRACTOR of any request of the disclosure of such 
materials.  Under no circumstances, however, will OMNITRANS be liable 
or responsible for the disclosure of any labeled materials whether the 
disclosure is required by law or a court order or occurs through 
inadvertence, mistake or negligence on the part of OMNITRANS or its 
officers, employees and/or contractors. 

C. In the event of litigation concerning the disclosure of any material 
submitted by CONTRACTOR, OMNITRANS’ sole involvement will be as a 
stake holder, retaining the material until otherwise ordered by a court.  
CONTRACTOR, at its sole expense and risk, shall be responsible for 
prosecuting or defending any action concerning the materials, and shall 
defend, indemnify and hold OMNITRANS harmless from all costs and 
expenses, including attorneys' fees, in connection with such action. 

29. WAIVER/INVALIDITY 

No waiver of a breach of any provision of this Agreement by either party shall 
constitute a waiver of any other breach of the provision, or of any other breach of 
the provision of the Agreement.  Failure of either party to enforce any provision of 
this Agreement at any time shall not be construed as a waiver of that provision. 

The invalidity in whole or in part of any provision of this Agreement shall not void 
or affect the validity of any other provision. 

30. FORCE MAJEURE 

Performance of each and all CONTRACTOR’s and OMNITRANS’ covenants 
herein shall be subject to such delays as may occur without CONTRACTOR’s or 
OMNITRANS’ fault from acts of God, strikes, riots, or from other similar causes 
beyond CONTRACTOR’s or OMNITRANS’ control. 
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31. CONFIDENTIALITY 

CONTRACTOR agrees that for and during the entire term of this Agreement, any 
information, data, figures, records, findings and the like received or generated by 
CONTRACTOR in the performance of this Agreement, shall be considered and 
kept as the private and privileged records of OMNITRANS and will not be 
divulged to any person, firm, corporation, or other entity except on the direct prior 
written authorization of OMNITRANS.  Further, upon expiration or termination of 
this Agreement for any reason, CONTRACTOR agrees that it will continue to 
treat as private and privileged any information, data, figures, records, findings 
and the like, and will not release any such information to any person, firm, 
corporation or other entity, either by statement, deposition, or as a witness, 
except upon direct prior written authority of OMNITRANS. 

32. CONTRACTOR’S INTERACTION WITH THE MEDIA AND THE PUBLIC 

A. OMNITRANS shall review and approve in writing all OMNITRANS related 
copy proposed to be used by CONTRACTOR for advertising or public 
relations purposes prior to publication.  CONTRACTOR shall not allow 
OMNITRANS related copy to be published in its advertisements and 
public relations programs prior to receiving such approval.  
CONTRACTOR shall ensure that all published information is factual and 
that it does not in any way imply that OMNITRANS endorses 
CONTRACTOR’s firm, service, and/or product. 

B. CONTRACTOR shall refer all inquiries from the news media to 
OMNITRANS, and shall comply with the procedures of OMNITRANS’ 
Public Affairs staff regarding statements to the media relating to this 
Agreement or the Work. 

C. If CONTRACTOR receives a complaint from a citizen or the community, 
CONTRACTOR shall inform OMNITRANS as soon as possible and inform 
OMNITRANS of any action taken to alleviate the situation. 

D. The provisions of this Article shall survive the termination or expiration of 
this Agreement. 

33. GOVERNING LAW 

The validity of this Agreement and of any of its terms or provisions, as well as the 
rights and duties of the parties hereunder, shall be governed by the laws of the 
State of California, and the proper venue of any action brought hereunder is and 
shall be the County of San Bernardino, California. 
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34. MODIFICATIONS TO AGREEMENT 

Unless specified otherwise in the Agreement, this Agreement may only be 
modified by written mutual consent evidenced by signatures of representatives 
authorized to enter into and modify the Agreement.  In order to be effective, 
amendments may require prior approval by OMNITRANS’ Board of Directors, 
and in all instances require prior signature of an authorized representative of 
OMNITRANS. 

35. LICENSING, PERMITS AND INSPECTION COSTS 

A. The FIRM warrants that it has all necessary licenses and permits required 
by the laws of the United States, State of California, and the County of 
San Bernardino, the Local Jurisdictions, and all other appropriate 
governmental agencies, and agrees to maintain these licenses and 
permits in effect for the duration of the Agreement.  Further, FIRM 
warrants that its employees, agents, and contractors and subcontractors 
shall conduct themselves in compliance with such laws and licensure 
requirements including, without limitation, compliance with laws applicable 
to nondiscrimination, sexual harassment and ethical behavior throughout 
the duration of this Agreement.  FIRM further warrants that it shall not 
retain or employ an unlicensed subcontractor to perform work on this 
Project.  FIRM shall notify OMNITRANS immediately and in writing of its 
employees’, agents’, contractors’ or subcontractors’ inability to obtain or 
maintain, irrespective of the pendency of any appeal, any such licenses, 
permits, approvals, certificates, waivers, exemptions.  Such inability shall 
be cause for termination of this Agreement. 

 
B. Contractor shall procure all permits and licenses; pay all charges, 

assessments and fees, as may be required by the ordinances and 
regulations of the public agencies having jurisdiction over the areas in 
which the work is located, and shall comply with all the terms and 
conditions thereof and with all lawful orders and regulations of each such 
public agency relating to construction operations under the jurisdiction of 
such agency. 

 
36. PRECEDENCE 

Conflicting provisions hereof, if any, shall prevail in the following descending 
order of precedence: (1) the provisions of this Agreement, (2) Attachment A, 
Scope of Work, (3) provisions of IFB-MNT14-128 and (4) CONTRACTOR’S 
proposal dated May 29, 2014. 

37. ENTIRE AGREEMENT 

This Agreement, and any attachments or documents incorporated herein by 
inclusion or by reference, constitutes the complete and entire agreement 

204



 

CONTRACT NO.MNT14-128B Page 19 of 19 

between OMNITRANS and CONTRACTOR and supersedes any prior 
representations, understandings, communications, commitments, agreements or 
proposals, oral or written. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed on the date shown below, and effective on the date first hereinabove written. 

 
OMNITRANS TRANSITGUARD, INC. 
    
 
 
 
__________________________________ ________________________________  
P. SCOTT GRAHAM    P. MIKE CANDELARIA 
Interim CEO/General Manager Director 
 
 
__________________________________ ________________________________  
DATE  DATE 
 
 
 

        Federal Tax I.D. No.   
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REVISED 10/29/13 Page 1 of 19  

 
CONTRACT AGREEMENT 

 
between 

 
NEW FLYER 
#76 – 630 KERNAGHAN AVE. 
Winnipeg R2C 5G1  Canada 
Contracts_Parts@newflyer.com 
 
 
(hereinafter “CONTRACTOR”) 
Telephone: 800-655-2637 
 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CONTRACT DOCUMENTS 
 

CONTRACT NO. MNT14-128C 
  

BUS REPLACEMENT WINDOWS 

And ) 
) 
) 
) 
) 
) 
) 

Contract Amount:  $200,000 
 
 

Omnitrans 
1700 West Fifth Street 
San Bernardino, CA  92411 
(hereinafter “OMNITRANS”) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Omnitrans Project Manager: 
Name: Frank Flores 
Title: Interim Materials Supervisor 
Telephone: (909) 379-7204 
Email:   Frank.Flores@omnitrans.org  
 
Contract Administrator: 
Name: Joanne Cook 
Title: Contract Administrator 
Telephone: (909) 379-7198 
Email: Joanne.Cook@omnitrans.org    
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This Agreement is made and entered into as of this 7th DAY OF JULY, 2014 by and 
between Omnitrans (hereinafter referred to as "OMNITRANS") and JAJ 
ENTERPRISES, LLC (hereinafter referred to as "CONTRACTOR”). 

RECITALS 

WHEREAS, OMNITRANS is a joint powers authority organized under Sections 6500 et 
seq. of the California Government Code and Section 130255 of the California Public 
Utilities Code with power to contract for services described in Attachment A to this 
Agreement entitled “Attachment A, Scope of Work” (hereinafter referred to as “Work”); 

WHEREAS, CONTRACTOR has indicated it is qualified to perform such services and 
(1) has reviewed all the available data furnished by OMNITRANS pertinent to the Work 
to be rendered; (2) has inspected and reviewed the Work to be rendered; (3) will 
exercise the ordinary care and skill expected of a practitioner in its profession; and (4) is 
willing to accept responsibility of performing the Work set forth in this Agreement for the 
compensation and in accordance with the terms, requirements and conditions herein 
specified; 

NOW, THEREFORE, for the consideration hereinafter stated, the parties agree as 
follows: 

1. SCOPE OF WORK 

A. CONTRACTOR will perform the Work and related tasks as described in 
Attachment A, Scope of Work hereto and is incorporated by reference into 
and made a part of this Agreement. 

B. This is a non-exclusive Agreement, whereby OMNITRANS may, at its sole 
discretion, augment or supplant the Work with its own forces or forces of 
another contractor or entity.  CONTRACTOR will cooperate fully with 
OMNITRANS’ staff or other contractor or entity that may be providing 
similar or the same Work for OMNITRANS. 

2. PERIOD OF PERFORMANCE 

The term of this Agreement shall be from the date of execution of this Agreement 
and continue in effect through JULY 6, 2016, unless terminated as specified in 
Section 8 and 9 of this Agreement.  Omnitrans has no obligation to purchase any 
specified amount of products/services. All applicable indemnification provisions in 
this Agreement shall remain in effect following the termination of this Agreement.  
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Omnitrans’ election to extend the Agreement beyond the Initial Term shall not 
diminish its right to terminate the Agreement for Omnitrans’ convenience or 
CONTRACTORS default as provided elsewhere in this Agreement.  The 
“maximum term” of this Agreement shall be the period extended from JULY 6, 
2016 Through JULY 6, 2019, which period encompasses the Initial Term, Option 
Year 1, Option Year 2 and Option Year 3. 

3. COMPENSATION 

For CONTRACTOR’s full and complete performance of its obligations under this 
Agreement, OMNITRANS shall pay CONTRACTOR on a FIXED PRICE basis at 
the fully burdened fixed rates shown in Attachment C, and subject to the 
maximum cumulative payment obligation. 

OMNITRANS’ maximum cumulative payment obligation under this Agreement 
shall not exceed Two Hundred Thousand Dollars ($200,000), including all 
amounts payable to CONTRACTOR for all costs, including but not limited to 
direct labor, other direct costs, subcontracts, indirect costs including, but not 
limited to, leases, materials, taxes, insurance, and profit. 

4. INVOICING AND PAYMENT 

A. CONTRACTOR shall invoice OMNITRANS on a monthly basis no later 
than the 15th of each month.  CONTRACTOR shall furnish information as 
may be requested by OMNITRANS to substantiate the validity of an 
invoice. 

CONTRACTOR shall submit invoices in duplicate to: 

OMNITRANS 
1700 West Fifth Street 
San Bernardino, CA  92411 
Attn: Accounts Payable 

A separate invoice shall be used for each shipment.  Each invoice shall 
include, at minimum, the following information: 

• Contract number  
• Invoice number 
• Description of delivery 
• Delivery Date 
• Total quantity delivered 
• Information as requested by OMNITRANS 
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B. OMNITRANS shall remit payment within thirty (30) calendar days of 
approval of the invoices by OMNITRANS’ Project Manager. 

In the event OMNITRANS should overpay CONTRACTOR, such 
overpayment shall not be construed as a waiver of OMNITRANS’ right to 
obtain reimbursement for the overpayment.  Upon discovering any 
overpayment, either on its own or upon notice of OMNITRANS, 
CONTRACTOR shall immediately reimburse OMNITRANS the entire 
overpayment or, at its sole discretion, OMNITRANS may deduct such 
overpayment amount from monies due to CONTRACTOR under this 
Agreement or any other Agreement between OMNITRANS and 
CONTRACTOR. 

5. AUDIT AND INSPECTION OF RECORDS 

CONTRACTOR agrees that OMNITRANS or any duly authorized representative 
shall have access to and the right to examine, audit, excerpt, copy or transcribe 
any pertinent transaction, activity, time cards, employment records or other 
records relating to this Agreement.  Such material, including all pertinent cost, 
accounting, financial records, and proprietary data must be kept and maintained 
by CONTRACTOR for a period of three (3) years after completion of this 
Agreement unless OMNITRANS’ written permission is given to CONTRACTOR 
to dispose of material prior to this time. 

6. NOTIFICATION 

All notices hereunder concerning this Agreement and the Work to be performed 
shall be physically transmitted by courier, overnight, registered or certified mail, 
return receipt requested, postage prepaid and addressed as follows: 

 

 To OMNITRANS: 
    

To CONTRACTOR: 

Omnitrans 
1700 West Fifth Street 
San Bernardino, CA  92411 
Attn: Joanne Cook 
 Contract Administrator 

NEW FLYER 
#76 – 630 KERNAGHAN AVE. 
Winnipeg R2C 5G1  Canada 
Contracts_Parts@newflyer.com 
 ATTN:  Diti Lodhavia 
   Contract Administrator 
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7. OMNITRANS’ AND CONTRACTOR’S REPRESENTATIVES 

A. OMNITRANS’ Project Manager 

 Contracting Officer: OMNITRANS’ CEO/General Manager or his 
authorized designee who has authority to execute contracts on behalf of 
OMNITRANS. 

Project Manager:  Frank Flores, Interim Materials Supervisor 

a. Except as expressly specified in this Agreement, the Contracting 
Officer may exercise any powers, rights and/or privileges that have 
been lawfully delegated by OMNITRANS.  Nothing in this 
Agreement should be construed to bind OMNITRANS for acts of its 
officers, employees, and/or agents that exceed the delegation of 
authority specified herein. 

b. The Contracting Officer has delegated to the Project Manager 
certain powers and duties in connection with this Agreement.  The 
Project Manager is the authorized representative of the Contracting 
Officer for matters related to this Agreement.  The Project Manager 
or his/her designee is empowered to: 

1. Have general oversight of the Work and this Agreement, 
including the power to enforce compliance with this 
Agreement. 

2. Reserve the right to remove any portion of the Work from 
CONTRACTOR which have not been performed to 
OMNITRANS’ satisfaction. 

3. Subject to the review and acceptance by OMNITRANS, 
negotiate with CONTRACTOR all adjustments pertaining to 
this Agreement for revision. 

c. In addition to the foregoing, the Project Manager shall have those 
rights and powers expressly set forth in other sections of this 
Agreement. 
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B. Contractor’s Key Personnel 

The following are CONTRACTOR’s key personnel and their associated 
roles in the Work to be provided: 

 Name Role 

____Diti Lodhavia________________ ____Contract Administrator________ 

______________________________ ______________________________ 

______________________________ ______________________________ 

______________________________ ______________________________ 

Any propose/substitution or replacement by Contractor of Contractor’s key 
personnel shall ensure that such person possesses the same or better 
expertise and experience than the key personnel being substituted or 
replaced.  Omnitrans reserves the right to interview such person to 
ascertain and verify if such proposed substitution or replacement does in 
deed possess such expertise and experience. 

OMNITRANS awarded this Agreement to CONTRACTOR based on 
OMNITRANS’ confidence and reliance on the expertise of 
CONTRACTOR’s key personnel described above.  CONTRACTOR shall 
not reassign key personnel or assign other personnel to key personnel 
roles until CONTRACTOR obtains prior written approval from 
OMNITRANS. 

8. DISPUTE RESOLUTION 

Any disputes between the successful CONTRACTOR and OMNITRANS relating 
to the implementation or administration of the Contract shall be resolved in 
accordance with this section. 

A. The parties shall first attempt to resolve the dispute informally in meetings 
or communications between proposer and OMNITRANS. 

B. If the dispute remains unresolved fifteen (15) days after it first arises, 
proposer may request that Omnitrans’ CEO/General Manager issue a 
recommended decision on the matter in dispute.  Omnitrans’ 
CEO/General Manager shall issue the recommended decision in writing 
and provide a copy to proposer. 

C. If the dispute remains unresolved after review by Omnitrans’ CEO/General 
Manager, either party may seek judicial resolution of the dispute in an 
appropriate Court of the State of California. 
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D. Pending final resolution of a dispute under this section, proposer shall 
proceed diligently with performance in accordance with the Contract and 
Omnitrans’ CEO/General Manager’s recommended decision. 

9. TERMINATION FOR CONVENIENCE 

OMNITRANS may terminate this Agreement in whole or in part for OMNITRANS' 
convenience. Omnitrans’ CEO/General Manager shall terminate this Agreement 
by a written Notice of Termination to CONTRACTOR specifying the nature, 
extent, and effective date of the termination. Upon receipt of the notice of 
termination, CONTRACTOR shall immediately discontinue all Work affected and 
deliver all data, drawings, specifications, reports, estimates, summaries, and 
other information and materials accumulated in performing this Agreement, 
whether completed or in process, to Omnitrans’ CEO/General Manager. 
OMNITRANS shall make an equitable adjustment in the Agreement for Work 
already performed, but shall not allow anticipated profit on unperformed services. 
Force Majeure shall apply. 

10. TERMINATION FOR BREACH OF AGREEMENT 

A. If CONTRACTOR fails to perform any of the provisions of this Agreement 
or so fails to make progress as to endanger timely performance of this 
Agreement, OMNITRANS may give CONTRACTOR written notice of such 
default.  If CONTRACTOR does not cure such default or provide a plan to 
cure such default which is acceptable to OMNITRANS within the time 
permitted by OMNITRANS, then OMNITRANS may terminate this 
Agreement due to CONTRACTOR’s breach of this Agreement. 

B. If a federal or state proceeding for relief of debtors is undertaken by or 
against CONTRACTOR, or if CONTRACTOR makes an assignment for 
the benefit of creditors, then OMNITRANS may immediately terminate this 
Agreement. 

C. If CONTRACTOR violates Section 26, Compliance with Lobbying Policies, 
of this Agreement, then OMNITRANS may immediately terminate this 
Agreement. 

D. In the event OMNITRANS terminates this Agreement as provided in this 
Section, OMNITRANS may procure, upon such terms and in such manner 
as OMNITRANS may deem appropriate, Work similar in scope and level 
of effort to those so terminated, and CONTRACTOR shall be liable to 
OMNITRANS for all of its costs and damages, including, but not limited, 
any excess costs for such Work. 

E. All finished or unfinished documents and materials produced or procured 
under this Agreement shall become OMNITRANS’ property upon date of 
such termination. 
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F. If, after notice of termination of this Agreement under the provisions of this 
Section, it is determined for any reason that CONTRACTOR was not in 
default under the provisions of this Section, or that the default was 
excusable under the terms of this Agreement, the rights and obligations of 
the parties shall be the same as if the notice of termination had been 
issued pursuant to Section 8, Termination for Convenience. 

G. The rights and remedies of OMNITRANS provided in this Article shall not 
be exclusive and are in addition to any other rights and remedies provided 
by law or under this Agreement. 

11. ASSIGNMENT 

This Agreement, any interest herein or claim hereunder, may not be assigned by 
CONTRACTOR either voluntarily or by operation of law, nor may all or any part 
of this Agreement be subcontracted by CONTRACTOR, without the prior written 
consent of OMNITRANS.  Consent by OMNITRANS shall not be deemed to 
relieve CONTRACTOR of its obligations to comply fully with all terms and 
conditions of this Agreement. 

12. SUBCONTRACTING 

OMNITRANS hereby consents to CONTRACTOR’s subcontracting of portions of 
the Work to the parties identified below for the functions described in 
CONTRACTOR’s proposal.  CONTRACTOR shall include in each subcontract 
agreement the stipulation that CONTRACTOR, not OMNITRANS, is solely 
responsible for payment to the subcontractor for all amounts owing and that the 
subcontractor shall have no claim, and shall take no action against OMNITRANS, 
Member Agencies or officers, directors, employees or sureties thereof for 
nonpayment by CONTRACTOR. 

Subcontractor’s  Name and Address  Work to Be Performed 

N/A  N/A 

   

   

 

13. INDEPENDENT CONTRACTOR 

CONTRACTOR’s relationship to OMNITRANS in the performance of this 
Agreement is that of an independent Contractor.  CONTRACTOR’s personnel 
performing Work under this Agreement shall at all times be under 
CONTRACTOR’s exclusive direction and control and shall be employees of 
CONTRACTOR and not employees of OMNITRANS.  CONTRACTOR shall pay 
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all wages, salaries and other amounts due its employees in connection with this 
Agreement and shall be responsible for all reports and obligations respecting 
them, such as social security, income tax withholding, unemployment 
compensation, workers’ compensation and similar matters. 

14. INSURANCE 

Throughout the duration of this Agreement, CONTRACTOR shall maintain the 
following minimum insurance coverage, which shall be full-coverage insurance 
not subject to self-insurance provisions.  CONTRACTOR shall not of its own 
initiative cause such insurance to be canceled or materially changed during the 
term of this Agreement. 

A. Commercial General Liability including Products/Completed 
Operations:   $1,000,000 per occurrence for bodily and property damage 
liability and $2,000,000 aggregate; Endorsement naming Omnitrans as 
Additional Insured. 
 

B. Automobile Liability: $1,000,000 combined single limit bodily and 
property damage liability per accident; Endorsement naming Omnitrans as 
Additional Insured. 

C. Workers’ Compensation: statutory limits or, a State-Approved program 
in an amount and form that meets all applicable requirements of the Labor 
Code of the State of California; waiver of subrogation that includes 
Omnitrans. 

D. Employers Liability Applicable to the work being performed, with a limit 
no less than $1,000,000 per claim or occurrence and $2,000,000 
aggregate; Endorsement naming Omnitrans as additional insured. 

E. Environmental Liability:  Applicable to the work being performed, with a 
limit no less than $1,000,000 per claim or occurrence and $2,000,000 
aggregate; Endorsement naming Omnitrans as additional insured. 

F. All drivers making deliveries of products specified on this RFQ shall have 
Hazardous Materials Endorsements on their Commercial Driver’s License, 
and such other Endorsements as may be required by relevant laws and/or 
regulations. 
 
Additional Insured: 

Omnitrans, its officers, officials, employees, agents, and volunteers. 

15. INDEMNITY 

CONTRACTOR shall indemnify, defend and hold harmless OMNITRANS, and its 
member agencies, and their officers, directors, employees and agents from and 
against any and all liability, expense (including, but not limited to, defense costs 
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and attorneys’ fees), claims, causes of action, and lawsuits for damages of any 
nature whatsoever, including, but not limited to, bodily injury, death, personal 
injury or property damage (including property of CONTRACTOR) arising from or 
connected with any alleged act and/or omission of CONTRACTOR, its officers, 
directors, employees, agents, Subcontractors or suppliers.  This indemnity shall 
survive termination or expiration of this Agreement and/or final payment 
thereunder. 

16. REVISIONS IN SCOPE OF WORK 

By written notice or order, OMNITRANS may, from time to time, order work 
suspension or make changes to this Agreement.  Changes in the Work shall be 
mutually agreed to and incorporated into an amendment to this Agreement.  
Upon execution of an amendment, CONTRACTOR shall perform the Work, as 
amended. 

17. RIGHTS IN TECHNICAL DATA 

A. No material or technical data prepared by CONTRACTOR under this 
Agreement is to be released by CONTRACTOR to any other person or 
entity except as necessary for the performance of the Work.  All press 
releases or information concerning the Work that might appear in any 
publication or dissemination, including but not limited to, newspapers, 
magazines, and electronic media, shall first be authorized in writing by  
OMNITRANS. 

B. The originals of all letters, documents, reports and other products and 
data produced under this Agreement shall become the property of 
OMNITRANS without restriction or limitation on their use and shall be 
made available upon request to OMNITRANS at any time.  Original copies 
of such shall be delivered to OMNITRANS upon completion of the Work or 
termination of the Work.  CONTRACTOR shall be permitted to retain 
copies of such items for the furtherance of its technical proficiency; 
however, publication of this material is subject to the prior written approval 
of OMNITRANS.  The provisions of this paragraph shall survive 
termination or expiration of this Agreement and/or final payment 
thereunder. 

18. OWNERSHIP OF REPORTS AND DOCUMENTS 

The originals of all letters, documents, reports and other products and data 
produced under this Agreement shall be delivered to, and become the sole and 
exclusive property of OMNITRANS.  Copies may be made for CONTRACTOR’s 
records, but shall not be furnished to others without prior written authorization 
from OMNITRANS.  Such deliverables shall be deemed works made for hire, and 
all rights in copyright therein shall be retained by OMNITRANS. 
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19. OWNERSHIP RIGHTS  

A. In the event OMNITRANS rightfully obtains copies of Proprietary Data 
under the terms of the separate License Agreement and Escrow 
Agreement that govern rights in Documentation, Software and Intellectual 
Property created and/or developed by Contractor, its Third Party Software 
Contractors and its Suppliers as part of the Project, any derivative works 
and associated documentation created by or on behalf of OMNITRANS by 
Permitted Programmers (as defined in the License Agreement) shall be 
the sole and exclusive property of OMNITRANS (collectively, 
“OMNITRANS Intellectual Property”), and OMNITRANS may use, disclose 
and exercise dominion and full rights of ownership, in any manner in 
OMNITRANS Intellectual Property in connection with the use, operation 
and maintenance of a transportation system administered by 
OMNITRANS.  No use of OMNITRANS Intellectual Property shall be 
made for any purpose other than in conjunction with a transportation 
system administered by CONTRACTOR, and OMNITRANS shall not sell, 
lease, rent, give away or otherwise disclose any OMNITRANS Intellectual 
Property to any outside third party other than Permitted Programmers.  To 
the extent there may be any question of rights of ownership or use in any 
OMNITRANS Intellectual Property, Contractor shall require all of its 
subcontractors and suppliers (including without limitation its Third Party 
Software Contractors) to assign to OMNITRANS, all worldwide right, title 
and interest in and to all OMNITRANS Intellectual Property in a manner 
consistent with the foregoing terms of this paragraph.  Contractor shall 
execute any documents as OMNITRANS may from time to time 
reasonably request to effectuate the terms of this paragraph. 

B. All documentation and Software which predates this Contract and which 
otherwise owned by Contractor or its Third Party Software Contractors, 
and all Documentation and Software which is created by Contractor or its 
Third Party Software Contractors shall be Licensed Software or Licensed 
Documentation, as appropriate.  All Licensed Software and Licensed 
Documentation shall be governed by the License Agreement by and 
between the parties of event date herewith. 

20. WORK FOR HIRE 

Any work created or produced as a part of this Agreement that may be defined 
under Section 101, Title 17, USC will be considered “work for hire” as it pertains 
to ownership rights.  CONTRACTOR, by his/her endorsement hereon agrees that 
all rights to any work(s) created or produced are waived, and that ownership 
rests with OMNITRANS.  CONTRACTOR further agrees to ensure transfer of all 
rights to such work(s), as defined under federal copyright law, that may be 
created or produced under this Agreement by its suppliers, contractors or 
subcontractors. 
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21. SUBMITTAL OF CLAIMS BY CONTRACTOR 

CONTRACTOR shall file any and all claims with OMNITRANS’ Project Manager 
in writing within thirty (30) days of the event or occurrence giving rise to the 
claim.  The claim shall be in sufficient detail to enable OMNITRANS to ascertain 
the claim’s basis and amount, and shall describe the date, place and other 
pertinent circumstances of the event or occurrence giving rise to the claim and 
the indebtedness, obligation, injury, loss or damages allegedly incurred by 
CONTRACTOR. 

Even though a claim may be filed and/or in review by OMNITRANS, 
CONTRACTOR shall continue to perform in accordance with this Agreement. 

22. EQUAL OPPORTUNITY 

CONTRACTOR shall not discriminate against, or grant preferential treatment to, 
any individual or group, or any employee or applicant for employment because of 
race, age, religion, color, ethnicity, sex, national origin, ancestry, physical 
disability, mental disability, political affiliation, sexual orientation, marital status or 
other status protected by law.  CONTRACTOR shall take action to ensure that 
applicants and employees are treated without regard to the above.  

23. STANDARD OF PERFORMANCE 
 

A. CONTRACTOR shall perform and exercise, and require its subcontractors 
to perform and exercise due professional care and competence in the 
performance of the Work in accordance with the requirements of this 
Agreement.  CONTRACTOR shall be responsible for the professional 
quality, technical accuracy, completeness and coordination of the Work, it 
being understood that OMNITRANS will be relying upon such professional 
quality, accuracy, completeness and coordination in utilizing the Work.  
The foregoing obligations and standards shall constitute the “Standard of 
Performance” for purposes of this Agreement.  The provisions of this 
paragraph shall survive termination or expiration of this Agreement and/or 
final payment thereunder. 

B. All workers shall have sufficient skill and experience to perform the Work 
assigned to them.  OMNITRANS shall have the right, at its sole discretion, 
to require the immediate removal of CONTRACTOR's personnel at any 
level assigned to the performance of the Work at no additional fee or cost 
to OMNITRANS, if OMNITRANS considers such removal in its best 
interests and requests such removal in writing and such request is not 
done for illegal reasons.  Further, an employee who is removed from 
performing Work under this Agreement under this Article shall not be re-
assigned to perform Work in any other capacity under this Agreement 
without OMNITRANS’ prior written approval. 
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24. NOTIFICATION OF EMPLOYMENT OF OMNITRANS BOARD 
MEMBERS/ALTERNATES AND EMPLOYEES 

To ensure compliance with OMNITRANS’ Ethics Policy, CONTRACTOR shall 
provide written notice to OMNITRANS disclosing the identity of any individual 
who CONTRACTOR desires to employ or retain under a contract, and who (1) 
presently serves as a Board Member/Alternate or an employee of OMNITRANS, 
or (2) served as a Board Member/Alternate or an employee of OMNITRANS 
within the previous 12 months of the date of the proposed employment or 
retention by CONTRACTOR.  CONTRACTOR’s written notice shall indicate 
whether the individual will be an officer, principal or shareholder of the entity 
and/or will participate in the performance of this Agreement. 

25. DISQUALIFYING POLITICAL CONTRIBUTIONS 

In the event of a proposed amendment to this Agreement, CONTRACTOR shall 
provide prior to the execution of such amendment, a written statement disclosing 
any contribution(s) of $250 or more made by CONTRACTOR or its 
subcontractor(s) to Omnitrans Board Members/Alternates or employees within 
the preceding twelve (12) months of the date of the proposed amendment.  
Applicable contributions include those made by any agent/person/entity on behalf 
of CONTRACTOR or subcontractor(s). 

26. COMPLIANCE WITH LAW 

CONTRACTOR shall familiarize itself with and perform the Work required under 
this Agreement in conformity with requirements and standards of OMNITRANS, 
municipal and public agencies, public and private utilities, special districts, and 
railroad agencies whose facilities and work may be affected by Work under this 
Agreement.  CONTRACTOR shall also comply with all Federal, state and local 
laws and ordinances. 

27. COMPLIANCE WITH LOBBYING POLICIES 

A. CONTRACTOR agrees that if it is a Lobbyist Employer or if it has retained 
a Lobbying Firm or Lobbyist, as such terms are defined by OMNITRANS 
in its Ethics Policy, it shall comply or ensure that its Lobbying Firm and 
Lobbyist complies with OMNITRANS’ Ethics Policy. 

B. If CONTRACTOR (Lobbyist Employer) or its Lobbying Firm or Lobbyist 
fails to comply, in whole or in part, with OMNITRANS’ Ethics Policy, such 
failure shall be considered a material breach of this Agreement and 
OMNITRANS shall have the right to immediately terminate or suspend this 
Agreement. 
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28. PUBLIC RECORDS ACT 

A. All records, documents, drawings, plans, specifications and other material 
relating to conduct of OMNITRANS’ business, including materials 
submitted by CONTRACTOR in its proposal and during the course of 
performing the Work under this Agreement, shall become the exclusive 
property of OMNITRANS and may be deemed public records.  Said 
materials may be subject to the provisions of the California Public Records 
Act.  OMNITRANS’ use and disclosure of its records are governed by this 
Act. 

B. OMNITRANS will not advise as to the nature or content of documents 
entitled to protection from disclosure under the California Public Records 
Act, including interpretations of the Act or the definitions of trade secret, 
confidential or proprietary.  OMNITRANS will accept materials clearly and 
prominently labeled "TRADE SECRET" or "CONFIDENTIAL" or 
"PROPRIETARY" as determined by CONTRACTOR.  OMNITRANS will 
endeavor to notify CONTRACTOR of any request of the disclosure of such 
materials.  Under no circumstances, however, will OMNITRANS be liable 
or responsible for the disclosure of any labeled materials whether the 
disclosure is required by law or a court order or occurs through 
inadvertence, mistake or negligence on the part of OMNITRANS or its 
officers, employees and/or contractors. 

C. In the event of litigation concerning the disclosure of any material 
submitted by CONTRACTOR, OMNITRANS’ sole involvement will be as a 
stake holder, retaining the material until otherwise ordered by a court.  
CONTRACTOR, at its sole expense and risk, shall be responsible for 
prosecuting or defending any action concerning the materials, and shall 
defend, indemnify and hold OMNITRANS harmless from all costs and 
expenses, including attorneys' fees, in connection with such action. 

29. WAIVER/INVALIDITY 

No waiver of a breach of any provision of this Agreement by either party shall 
constitute a waiver of any other breach of the provision, or of any other breach of 
the provision of the Agreement.  Failure of either party to enforce any provision of 
this Agreement at any time shall not be construed as a waiver of that provision. 

The invalidity in whole or in part of any provision of this Agreement shall not void 
or affect the validity of any other provision. 

30. FORCE MAJEURE 

Performance of each and all CONTRACTOR’s and OMNITRANS’ covenants 
herein shall be subject to such delays as may occur without CONTRACTOR’s or 
OMNITRANS’ fault from acts of God, strikes, riots, or from other similar causes 
beyond CONTRACTOR’s or OMNITRANS’ control. 
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31. CONFIDENTIALITY 

CONTRACTOR agrees that for and during the entire term of this Agreement, any 
information, data, figures, records, findings and the like received or generated by 
CONTRACTOR in the performance of this Agreement, shall be considered and 
kept as the private and privileged records of OMNITRANS and will not be 
divulged to any person, firm, corporation, or other entity except on the direct prior 
written authorization of OMNITRANS.  Further, upon expiration or termination of 
this Agreement for any reason, CONTRACTOR agrees that it will continue to 
treat as private and privileged any information, data, figures, records, findings 
and the like, and will not release any such information to any person, firm, 
corporation or other entity, either by statement, deposition, or as a witness, 
except upon direct prior written authority of OMNITRANS. 

32. CONTRACTOR’S INTERACTION WITH THE MEDIA AND THE PUBLIC 

A. OMNITRANS shall review and approve in writing all OMNITRANS related 
copy proposed to be used by CONTRACTOR for advertising or public 
relations purposes prior to publication.  CONTRACTOR shall not allow 
OMNITRANS related copy to be published in its advertisements and 
public relations programs prior to receiving such approval.  
CONTRACTOR shall ensure that all published information is factual and 
that it does not in any way imply that OMNITRANS endorses 
CONTRACTOR’s firm, service, and/or product. 

B. CONTRACTOR shall refer all inquiries from the news media to 
OMNITRANS, and shall comply with the procedures of OMNITRANS’ 
Public Affairs staff regarding statements to the media relating to this 
Agreement or the Work. 

C. If CONTRACTOR receives a complaint from a citizen or the community, 
CONTRACTOR shall inform OMNITRANS as soon as possible and inform 
OMNITRANS of any action taken to alleviate the situation. 

D. The provisions of this Article shall survive the termination or expiration of 
this Agreement. 

33. GOVERNING LAW 

The validity of this Agreement and of any of its terms or provisions, as well as the 
rights and duties of the parties hereunder, shall be governed by the laws of the 
State of California, and the proper venue of any action brought hereunder is and 
shall be the County of San Bernardino, California. 
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34. MODIFICATIONS TO AGREEMENT 

Unless specified otherwise in the Agreement, this Agreement may only be 
modified by written mutual consent evidenced by signatures of representatives 
authorized to enter into and modify the Agreement.  In order to be effective, 
amendments may require prior approval by OMNITRANS’ Board of Directors, 
and in all instances require prior signature of an authorized representative of 
OMNITRANS. 

35. LICENSING, PERMITS AND INSPECTION COSTS 

A. The FIRM warrants that it has all necessary licenses and permits required 
by the laws of the United States, State of California, and the County of 
San Bernardino, the Local Jurisdictions, and all other appropriate 
governmental agencies, and agrees to maintain these licenses and 
permits in effect for the duration of the Agreement.  Further, FIRM 
warrants that its employees, agents, and contractors and subcontractors 
shall conduct themselves in compliance with such laws and licensure 
requirements including, without limitation, compliance with laws applicable 
to nondiscrimination, sexual harassment and ethical behavior throughout 
the duration of this Agreement.  FIRM further warrants that it shall not 
retain or employ an unlicensed subcontractor to perform work on this 
Project.  FIRM shall notify OMNITRANS immediately and in writing of its 
employees’, agents’, contractors’ or subcontractors’ inability to obtain or 
maintain, irrespective of the pendency of any appeal, any such licenses, 
permits, approvals, certificates, waivers, exemptions.  Such inability shall 
be cause for termination of this Agreement. 

 
B. Contractor shall procure all permits and licenses; pay all charges, 

assessments and fees, as may be required by the ordinances and 
regulations of the public agencies having jurisdiction over the areas in 
which the work is located, and shall comply with all the terms and 
conditions thereof and with all lawful orders and regulations of each such 
public agency relating to construction operations under the jurisdiction of 
such agency. 

 
36. PRECEDENCE 

Conflicting provisions hereof, if any, shall prevail in the following descending 
order of precedence: (1) the provisions of this Agreement, (2) Attachment A, 
Scope of Work, (3) provisions of IFB-MNT14-128 and (4) CONTRACTOR’S 
proposal dated May 28, 2014. 

37. ENTIRE AGREEMENT 

This Agreement, and any attachments or documents incorporated herein by 
inclusion or by reference, constitutes the complete and entire agreement 
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between OMNITRANS and CONTRACTOR and supersedes any prior 
representations, understandings, communications, commitments, agreements or 
proposals, oral or written. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed on the date shown below, and effective on the date first hereinabove written. 

 
OMNITRANS NEW FLYER 
    
 
 
 
__________________________________ ________________________________  
P. SCOTT GRAHAM    DITI LODHAVIA 
Interim CEO/General Manager Contract Administrator 
 
 
__________________________________ ________________________________  
DATE  DATE 
 
 
 

        Federal Tax I.D. No.   
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           ITEM #  F5 
 

DATE: July 2, 2014 
 
TO: Board Chair Alan Wapner and Members of the Omnitrans Board of Directors 
 

THROUGH: P. Scott Graham, CEO/General Manager 
 

FROM: Jennifer M. Sims, Director of Procurement 
 

SUBJECT: AUTHORIZE AWARD - CONTRACT HR14-156 
 EMPLOYEE RECOGNITION AWARDS 
 

FORM MOTION 
 

Authorize the CEO/General Manager to award Contract HR14-156 to Caras, LLC, DBA Eagle 
Recognition, of Tucker, GA, for the provision of Employee Recognition Awards for a 3-year 
term, beginning August 1, 2014 and ending July 31, 2017, in a not to exceed amount of $101,800, 
plus a 10% contingency of $10,180, for a total not-to-exceed amount of $111,980.   
 

BACKGROUND 
 

Omnitrans provides employee awards in recognition of years of service milestones for years: 1, 5, 
10, 15, 20, 25, 30, 35 and 40. Employees celebrating a milestone receive a certificate and a 
brochure for the selection of a commemorative item as a token of gratitude for the employee’s 
years of services and dedication to the success of the agency.  
 
On May 7, 2014, Omnitrans’ Board of Directors authorized release of Request for Proposals RFP-
HR14-156.  Notices were published in two local newspapers of general circulation and posted on 
Omnitrans’ online bidding system.   
 
Three proposals were received by the June 2, 2014 deadline.  All were deemed responsive and 
responsible and evaluated in accordance with the evaluation criteria included in the RFP.  
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Board Chair Alan Wapner and Members of the Omnitrans Board of Directors 
July 2, 2014--Page 2 
 
 

  
  

Eagle 
Recognition  

Corp.  

Incentive 
Services, 

Inc. 

MTM 
Recognition 

Criteria Points 
Possible   

Responsiveness to 
requirements of scope 15 12 12 12.5 

Quality of Work 40 34.67 33.33 29.33 

Experience 20 16.67 17.33 14.67 

Technical Total 75 63.34 62.66 56.50 
Cost/Price 25 25 24.8 22.6 

TOTAL 100 88.34 87.46 79.10 

 
The two highest-ranked firms were invited to submit Best & Final Offers (BAFO).  Eagle 
Recognition’s BAFO reduced the originally proposed price by an additional $2,800. 
 
Eagle Recognition ranked highest technically and provided the best overall value. The 
Independent Cost Estimate (ICE) for this project was $107,000 for a three year period, which 
results in a cost savings of $5,200, and therefore, deemed fair and reasonable. 
 
This procurement meets the requirements of Omnitrans’ Procurement Policies and Procedures. 
 
FUNDING SOURCES 
 
The cost associated with this procurement is budgeted in the Human Resources Department’s 
Operating Budget as follows: 
 
Department  1600 
Expenditure Code 509260 
 
________  Verification of Funding Source and Availability of Funds. 

(Verified and initialed by Finance) 

CONCLUSION 
 
By approving award of this contract, Omnitrans will continue to recognize valued staff for their 
work and longevity with the agency.   
 
PSG:JMS:JC 
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CONTRACT AGREEMENT 

 
between 

 
CARAS, LLC DBA EAGLE RECOGNITION 
CORPORATION 
2706 Mountain Industrial Blvd. #300 
Tucker, GA  30084 
cainsworth@eaglerecognition.com 
 
 
(hereinafter “CONTRACTOR”) 
Telephone: 800-898-2800 ext. 134 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CONTRACT DOCUMENTS 
 

CONTRACT NO.  HR14-156 
  

EMPLOYEE RECOGNITION AWARDS 

And ) 
) 
) 
) 
) 
) 
) 

Contract Amount: $101,800 
 
 

Omnitrans 
1700 West Fifth Street 
San Bernardino, CA  92411 
(hereinafter “OMNITRANS”) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Omnitrans Project Manager: 
Name: Melissa Saenz 
Title: HR Assistant 
Telephone: (909) 379-7271 
Email:   melissa.saenz@omnitrans.org  
 
Contract Administrator: 
Name: Joanne Cook 
Title: Contract Administrator 
Telephone: (909) 379-7198 
Email: joanne.cook@omnitrans.org 
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This Agreement is made and entered into as of this 1st day of August, 2014 by and 
between Omnitrans (hereinafter referred to as "OMNITRANS") and Caras, LLC DBA 
Eagle Recognition Corp. (hereinafter referred to as "CONTRACTOR”). 

RECITALS 

WHEREAS, OMNITRANS is a joint powers authority organized under Sections 6500 et 
seq. of the California Government Code and Section 130255 of the California Public 
Utilities Code with power to contract for services described in Attachment A to this 
Agreement entitled “Attachment A, Scope of Work” (hereinafter referred to as “Work”); 

WHEREAS, CONTRACTOR has indicated it is qualified to perform such services and 
(1) has reviewed all the available data furnished by OMNITRANS pertinent to the Work 
to be rendered; (2) has inspected and reviewed the Work to be rendered; (3) will 
exercise the ordinary care and skill expected of a practitioner in its profession; and (4) is 
willing to accept responsibility of performing the Work set forth in this Agreement for the 
compensation and in accordance with the terms, requirements and conditions herein 
specified; 

NOW, THEREFORE, for the consideration hereinafter stated, the parties agree as 
follows: 

1. SCOPE OF WORK 

A. CONTRACTOR will perform the Work and related tasks as described in 
Attachment A, Scope of Work hereto and is incorporated by reference into 
and made a part of this Agreement. 

B. This is a non-exclusive Agreement, whereby OMNITRANS may, at its sole 
discretion, augment or supplant the Work with its own forces or forces of 
another contractor or entity.  CONTRACTOR will cooperate fully with 
OMNITRANS’ staff or other contractor or entity that may be providing 
similar or the same Work for OMNITRANS. 

2. PERIOD OF PERFORMANCE 

The term of this Agreement shall be from the date of execution of this Agreement 
and continue in effect through July 31, 2017, unless terminated as specified in 
Section 8 and 9 of this Agreement.  Omnitrans has no obligation to purchase any 
specified amount of products/services. All applicable indemnification provisions in 
this Agreement shall remain in effect following the termination of this Agreement.  
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Omnitrans’ election to extend the Agreement beyond the Initial Term shall not 
diminish its right to terminate the Agreement for Omnitrans’ convenience or 
CONTRACTORS default as provided elsewhere in this Agreement.  The 
“maximum term” of this Agreement shall be the period extended from August 1, 
2014 Through July 31, 2017, which period encompasses the Initial Term. 

3. COMPENSATION 

For CONTRACTOR’s full and complete performance of its obligations under this 
Agreement, OMNITRANS shall pay CONTRACTOR on a FIXED PRICE basis at 
the fully burdened fixed rates shown in Attachment B, and subject to the 
maximum cumulative payment obligation. 

OMNITRANS’ maximum cumulative payment obligation under this Agreement 
shall not exceed One Hundred One Thousand, Eight Hundred Dollars 
($101,800), including all amounts payable to CONTRACTOR for all costs, 
including but not limited to direct labor, other direct costs, subcontracts, indirect 
costs including, but not limited to, leases, materials, taxes, insurance, and profit. 

4. INVOICING AND PAYMENT 

A. CONTRACTOR shall invoice OMNITRANS on a monthly basis no later 
than the 15th of each month.  CONTRACTOR shall furnish information as 
may be requested by OMNITRANS to substantiate the validity of an 
invoice. 

CONTRACTOR shall submit invoices in duplicate to: 

OMNITRANS 
1700 West Fifth Street 
San Bernardino, CA  92411 
Attn: Accounts Payable 

A separate invoice shall be used for each shipment.  Each invoice shall 
include, at minimum, the following information: 

• Contract number  
• Invoice number 
• Description of delivery 
• Delivery Date 
• Total quantity delivered 
• Information as requested by OMNITRANS 

B. OMNITRANS shall remit payment within thirty (30) calendar days of 
approval of the invoices by OMNITRANS’ Project Manager. 

In the event OMNITRANS should overpay CONTRACTOR, such 
overpayment shall not be construed as a waiver of OMNITRANS’ right to 
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obtain reimbursement for the overpayment.  Upon discovering any 
overpayment, either on its own or upon notice of OMNITRANS, 
CONTRACTOR shall immediately reimburse OMNITRANS the entire 
overpayment or, at its sole discretion, OMNITRANS may deduct such 
overpayment amount from monies due to CONTRACTOR under this 
Agreement or any other Agreement between OMNITRANS and 
CONTRACTOR. 

5. AUDIT AND INSPECTION OF RECORDS 

CONTRACTOR agrees that OMNITRANS or any duly authorized representative 
shall have access to and the right to examine, audit, excerpt, copy or transcribe 
any pertinent transaction, activity, time cards, employment records or other 
records relating to this Agreement.  Such material, including all pertinent cost, 
accounting, financial records, and proprietary data must be kept and maintained 
by CONTRACTOR for a period of three (3) years after completion of this 
Agreement unless OMNITRANS’ written permission is given to CONTRACTOR 
to dispose of material prior to this time. 

6. NOTIFICATION 

All notices hereunder concerning this Agreement and the Work to be performed 
shall be physically transmitted by courier, overnight, registered or certified mail, 
return receipt requested, postage prepaid and addressed as follows: 

 

 To OMNITRANS: 
    

To CONTRACTOR: 

Omnitrans 
1700 West Fifth Street 
San Bernardino, CA  92411 
Attn: Joanne Cook 
 Contract Administrator 

Caras, LLC 
DBA Eagle Recognition Corporation 
2706 Mountain Industrial Blvd. #300 
Tucker, GA  30084 
ATTN:  John C. Ainsworth 
  VP Sales & Marketing 
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7. OMNITRANS’ AND CONTRACTOR’S REPRESENTATIVES 

A. OMNITRANS’ Project Manager 

 Contracting Officer: OMNITRANS’ CEO/General Manager or his 
authorized designee who has authority to execute contracts on behalf of 
OMNITRANS. 

Project Manager: Melissa Saenz, HR Assistant 

a. Except as expressly specified in this Agreement, the Contracting 
Officer may exercise any powers, rights and/or privileges that have 
been lawfully delegated by OMNITRANS.  Nothing in this 
Agreement should be construed to bind OMNITRANS for acts of its 
officers, employees, and/or agents that exceed the delegation of 
authority specified herein. 

b. The Contracting Officer has delegated to the Project Manager 
certain powers and duties in connection with this Agreement.  The 
Project Manager is the authorized representative of the Contracting 
Officer for matters related to this Agreement.  The Project Manager 
or his/her designee is empowered to: 

1. Have general oversight of the Work and this Agreement, 
including the power to enforce compliance with this 
Agreement. 

2. Reserve the right to remove any portion of the Work from 
CONTRACTOR which have not been performed to 
OMNITRANS’ satisfaction. 

3. Subject to the review and acceptance by OMNITRANS, 
negotiate with CONTRACTOR all adjustments pertaining to 
this Agreement for revision. 

c. In addition to the foregoing, the Project Manager shall have those 
rights and powers expressly set forth in other sections of this 
Agreement. 
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B. Contractor’s Key Personnel 

The following are CONTRACTOR’s key personnel and their associated 
roles in the Work to be provided: 

 Name Role 

_____John C. Ainsworth   _________ __VP Sales & Marketing            ____ 

______________________________ ______________________________ 

______________________________ ______________________________ 

______________________________ ______________________________ 

Any propose/substitution or replacement by Contractor of Contractor’s key 
personnel shall ensure that such person possesses the same or better 
expertise and experience than the key personnel being substituted or 
replaced.  Omnitrans reserves the right to interview such person to 
ascertain and verify if such proposed substitution or replacement does in 
deed possess such expertise and experience. 

OMNITRANS awarded this Agreement to CONTRACTOR based on 
OMNITRANS’ confidence and reliance on the expertise of 
CONTRACTOR’s key personnel described above.  CONTRACTOR shall 
not reassign key personnel or assign other personnel to key personnel 
roles until CONTRACTOR obtains prior written approval from 
OMNITRANS. 

8. DISPUTE RESOLUTION 

Any disputes between the successful CONTRACTOR and OMNITRANS relating 
to the implementation or administration of the Contract shall be resolved in 
accordance with this section. 

A. The parties shall first attempt to resolve the dispute informally in meetings 
or communications between proposer and OMNITRANS. 

B. If the dispute remains unresolved fifteen (15) days after it first arises, 
proposer may request that Omnitrans’ CEO/General Manager issue a 
recommended decision on the matter in dispute.  Omnitrans’ 
CEO/General Manager shall issue the recommended decision in writing 
and provide a copy to proposer. 

C. If the dispute remains unresolved after review by Omnitrans’ CEO/General 
Manager, either party may seek judicial resolution of the dispute in an 
appropriate Court of the State of California. 
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D. Pending final resolution of a dispute under this section, proposer shall 
proceed diligently with performance in accordance with the Contract and 
Omnitrans’ CEO/General Manager’s recommended decision. 

9. TERMINATION FOR CONVENIENCE 

OMNITRANS may terminate this Agreement in whole or in part for OMNITRANS' 
convenience. Omnitrans’ CEO/General Manager shall terminate this Agreement 
by a written Notice of Termination to CONTRACTOR specifying the nature, 
extent, and effective date of the termination. Upon receipt of the notice of 
termination, CONTRACTOR shall immediately discontinue all Work affected and 
deliver all data, drawings, specifications, reports, estimates, summaries, and 
other information and materials accumulated in performing this Agreement, 
whether completed or in process, to Omnitrans’ CEO/General Manager. 
OMNITRANS shall make an equitable adjustment in the Agreement for Work 
already performed, but shall not allow anticipated profit on unperformed services. 
Force Majeure shall apply. 

10. TERMINATION FOR BREACH OF AGREEMENT 

A. If CONTRACTOR fails to perform any of the provisions of this Agreement 
or so fails to make progress as to endanger timely performance of this 
Agreement, OMNITRANS may give CONTRACTOR written notice of such 
default.  If CONTRACTOR does not cure such default or provide a plan to 
cure such default which is acceptable to OMNITRANS within the time 
permitted by OMNITRANS, then OMNITRANS may terminate this 
Agreement due to CONTRACTOR’s breach of this Agreement. 

B. If a federal or state proceeding for relief of debtors is undertaken by or 
against CONTRACTOR, or if CONTRACTOR makes an assignment for 
the benefit of creditors, then OMNITRANS may immediately terminate this 
Agreement. 

C. If CONTRACTOR violates Section 26, Compliance with Lobbying Policies, 
of this Agreement, then OMNITRANS may immediately terminate this 
Agreement. 

D. In the event OMNITRANS terminates this Agreement as provided in this 
Section, OMNITRANS may procure, upon such terms and in such manner 
as OMNITRANS may deem appropriate, Work similar in scope and level 
of effort to those so terminated, and CONTRACTOR shall be liable to 
OMNITRANS for all of its costs and damages, including, but not limited, 
any excess costs for such Work. 

E. All finished or unfinished documents and materials produced or procured 
under this Agreement shall become OMNITRANS’ property upon date of 
such termination. 
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F. If, after notice of termination of this Agreement under the provisions of this 
Section, it is determined for any reason that CONTRACTOR was not in 
default under the provisions of this Section, or that the default was 
excusable under the terms of this Agreement, the rights and obligations of 
the parties shall be the same as if the notice of termination had been 
issued pursuant to Section 8, Termination for Convenience. 

G. The rights and remedies of OMNITRANS provided in this Article shall not 
be exclusive and are in addition to any other rights and remedies provided 
by law or under this Agreement. 

11. ASSIGNMENT 

This Agreement, any interest herein or claim hereunder, may not be assigned by 
CONTRACTOR either voluntarily or by operation of law, nor may all or any part 
of this Agreement be subcontracted by CONTRACTOR, without the prior written 
consent of OMNITRANS.  Consent by OMNITRANS shall not be deemed to 
relieve CONTRACTOR of its obligations to comply fully with all terms and 
conditions of this Agreement. 

12. SUBCONTRACTING 

OMNITRANS hereby consents to CONTRACTOR’s subcontracting of portions of 
the Work to the parties identified below for the functions described in 
CONTRACTOR’s proposal.  CONTRACTOR shall include in each subcontract 
agreement the stipulation that CONTRACTOR, not OMNITRANS, is solely 
responsible for payment to the subcontractor for all amounts owing and that the 
subcontractor shall have no claim, and shall take no action against OMNITRANS, 
Member Agencies or officers, directors, employees or sureties thereof for 
nonpayment by CONTRACTOR. 

Subcontractor’s  Name and Address  Work to Be Performed 

N/A  N/A 

   

   

 

13. INDEPENDENT CONTRACTOR 

CONTRACTOR’s relationship to OMNITRANS in the performance of this 
Agreement is that of an independent Contractor.  CONTRACTOR’s personnel 
performing Work under this Agreement shall at all times be under 
CONTRACTOR’s exclusive direction and control and shall be employees of 
CONTRACTOR and not employees of OMNITRANS.  CONTRACTOR shall pay 
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all wages, salaries and other amounts due its employees in connection with this 
Agreement and shall be responsible for all reports and obligations respecting 
them, such as social security, income tax withholding, unemployment 
compensation, workers’ compensation and similar matters. 

14. INSURANCE 

Throughout the duration of this Agreement, CONTRACTOR shall maintain the 
following minimum insurance coverage, which shall be full-coverage insurance 
not subject to self-insurance provisions.  CONTRACTOR shall not of its own 
initiative cause such insurance to be canceled or materially changed during the 
term of this Agreement. 

A. Commercial General Liability including Products/Completed 
Operations:   $1,000,000 per occurrence for bodily and property damage 
liability and $2,000,000 aggregate; Endorsement naming Omnitrans as 
Additional Insured. 
 

B. Automobile Liability: $1,000,000 combined single limit bodily and 
property damage liability per accident; Endorsement naming Omnitrans as 
Additional Insured. 

C. Workers’ Compensation: statutory limits or, a State-Approved program 
in an amount and form that meets all applicable requirements of the Labor 
Code of the State of California; waiver of subrogation that includes 
Omnitrans. 

D. Employers Liability Applicable to the work being performed, with a limit 
no less than $1,000,000 per claim or occurrence and $2,000,000 
aggregate; Endorsement naming Omnitrans as additional insured. 

E. Environmental Liability:  Applicable to the work being performed, with a 
limit no less than $1,000,000 per claim or occurrence and $2,000,000 
aggregate; Endorsement naming Omnitrans as additional insured. 

F. All drivers making deliveries of products specified on this RFQ shall have 
Hazardous Materials Endorsements on their Commercial Driver’s License, 
and such other Endorsements as may be required by relevant laws and/or 
regulations. 
 
Additional Insured: 

Omnitrans, its officers, officials, employees, agents, and volunteers. 

15. INDEMNITY 

CONTRACTOR shall indemnify, defend and hold harmless OMNITRANS, and its 
member agencies, and their officers, directors, employees and agents from and 
against any and all liability, expense (including, but not limited to, defense costs 
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and attorneys’ fees), claims, causes of action, and lawsuits for damages of any 
nature whatsoever, including, but not limited to, bodily injury, death, personal 
injury or property damage (including property of CONTRACTOR) arising from or 
connected with any alleged act and/or omission of CONTRACTOR, its officers, 
directors, employees, agents, Subcontractors or suppliers.  This indemnity shall 
survive termination or expiration of this Agreement and/or final payment 
thereunder. 

16. REVISIONS IN SCOPE OF WORK 

By written notice or order, OMNITRANS may, from time to time, order work 
suspension or make changes to this Agreement.  Changes in the Work shall be 
mutually agreed to and incorporated into an amendment to this Agreement.  
Upon execution of an amendment, CONTRACTOR shall perform the Work, as 
amended. 

17. RIGHTS IN TECHNICAL DATA 

A. No material or technical data prepared by CONTRACTOR under this 
Agreement is to be released by CONTRACTOR to any other person or 
entity except as necessary for the performance of the Work.  All press 
releases or information concerning the Work that might appear in any 
publication or dissemination, including but not limited to, newspapers, 
magazines, and electronic media, shall first be authorized in writing by  
OMNITRANS. 

B. The originals of all letters, documents, reports and other products and 
data produced under this Agreement shall become the property of 
OMNITRANS without restriction or limitation on their use and shall be 
made available upon request to OMNITRANS at any time.  Original copies 
of such shall be delivered to OMNITRANS upon completion of the Work or 
termination of the Work.  CONTRACTOR shall be permitted to retain 
copies of such items for the furtherance of its technical proficiency; 
however, publication of this material is subject to the prior written approval 
of OMNITRANS.  The provisions of this paragraph shall survive 
termination or expiration of this Agreement and/or final payment 
thereunder. 

18. OWNERSHIP OF REPORTS AND DOCUMENTS 

The originals of all letters, documents, reports and other products and data 
produced under this Agreement shall be delivered to, and become the sole and 
exclusive property of OMNITRANS.  Copies may be made for CONTRACTOR’s 
records, but shall not be furnished to others without prior written authorization 
from OMNITRANS.  Such deliverables shall be deemed works made for hire, and 
all rights in copyright therein shall be retained by OMNITRANS. 
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19. OWNERSHIP RIGHTS  

A. In the event OMNITRANS rightfully obtains copies of Proprietary Data 
under the terms of the separate License Agreement and Escrow 
Agreement that govern rights in Documentation, Software and Intellectual 
Property created and/or developed by Contractor, its Third Party Software 
Contractors and its Suppliers as part of the Project, any derivative works 
and associated documentation created by or on behalf of OMNITRANS by 
Permitted Programmers (as defined in the License Agreement) shall be 
the sole and exclusive property of OMNITRANS (collectively, 
“OMNITRANS Intellectual Property”), and OMNITRANS may use, disclose 
and exercise dominion and full rights of ownership, in any manner in 
OMNITRANS Intellectual Property in connection with the use, operation 
and maintenance of a transportation system administered by 
OMNITRANS.  No use of OMNITRANS Intellectual Property shall be 
made for any purpose other than in conjunction with a transportation 
system administered by CONTRACTOR, and OMNITRANS shall not sell, 
lease, rent, give away or otherwise disclose any OMNITRANS Intellectual 
Property to any outside third party other than Permitted Programmers.  To 
the extent there may be any question of rights of ownership or use in any 
OMNITRANS Intellectual Property, Contractor shall require all of its 
subcontractors and suppliers (including without limitation its Third Party 
Software Contractors) to assign to OMNITRANS, all worldwide right, title 
and interest in and to all OMNITRANS Intellectual Property in a manner 
consistent with the foregoing terms of this paragraph.  Contractor shall 
execute any documents as OMNITRANS may from time to time 
reasonably request to effectuate the terms of this paragraph. 

B. All documentation and Software which predates this Contract and which 
otherwise owned by Contractor or its Third Party Software Contractors, 
and all Documentation and Software which is created by Contractor or its 
Third Party Software Contractors shall be Licensed Software or Licensed 
Documentation, as appropriate.  All Licensed Software and Licensed 
Documentation shall be governed by the License Agreement by and 
between the parties of event date herewith. 

20. WORK FOR HIRE 

Any work created or produced as a part of this Agreement that may be defined 
under Section 101, Title 17, USC will be considered “work for hire” as it pertains 
to ownership rights.  CONTRACTOR, by his/her endorsement hereon agrees that 
all rights to any work(s) created or produced are waived, and that ownership 
rests with OMNITRANS.  CONTRACTOR further agrees to ensure transfer of all 
rights to such work(s), as defined under federal copyright law, that may be 
created or produced under this Agreement by its suppliers, contractors or 
subcontractors. 

241



 

CONTRACT NO. HR14-156 Page 14 of 19 

21. SUBMITTAL OF CLAIMS BY CONTRACTOR 

CONTRACTOR shall file any and all claims with OMNITRANS’ Project Manager 
in writing within thirty (30) days of the event or occurrence giving rise to the 
claim.  The claim shall be in sufficient detail to enable OMNITRANS to ascertain 
the claim’s basis and amount, and shall describe the date, place and other 
pertinent circumstances of the event or occurrence giving rise to the claim and 
the indebtedness, obligation, injury, loss or damages allegedly incurred by 
CONTRACTOR. 

Even though a claim may be filed and/or in review by OMNITRANS, 
CONTRACTOR shall continue to perform in accordance with this Agreement. 

22. EQUAL OPPORTUNITY 

CONTRACTOR shall not discriminate against, or grant preferential treatment to, 
any individual or group, or any employee or applicant for employment because of 
race, age, religion, color, ethnicity, sex, national origin, ancestry, physical 
disability, mental disability, political affiliation, sexual orientation, marital status or 
other status protected by law.  CONTRACTOR shall take action to ensure that 
applicants and employees are treated without regard to the above.  

23. STANDARD OF PERFORMANCE 
 

A. CONTRACTOR shall perform and exercise, and require its subcontractors 
to perform and exercise due professional care and competence in the 
performance of the Work in accordance with the requirements of this 
Agreement.  CONTRACTOR shall be responsible for the professional 
quality, technical accuracy, completeness and coordination of the Work, it 
being understood that OMNITRANS will be relying upon such professional 
quality, accuracy, completeness and coordination in utilizing the Work.  
The foregoing obligations and standards shall constitute the “Standard of 
Performance” for purposes of this Agreement.  The provisions of this 
paragraph shall survive termination or expiration of this Agreement and/or 
final payment thereunder. 

 
B. All workers shall have sufficient skill and experience to perform the Work 

assigned to them.  OMNITRANS shall have the right, at its sole discretion, 
to require the immediate removal of CONTRACTOR's personnel at any 
level assigned to the performance of the Work at no additional fee or cost 
to OMNITRANS, if OMNITRANS considers such removal in its best 
interests and requests such removal in writing and such request is not 
done for illegal reasons.  Further, an employee who is removed from 
performing Work under this Agreement under this Article shall not be re-
assigned to perform Work in any other capacity under this Agreement 
without OMNITRANS’ prior written approval. 
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24. NOTIFICATION OF EMPLOYMENT OF OMNITRANS BOARD 
MEMBERS/ALTERNATES AND EMPLOYEES 

To ensure compliance with OMNITRANS’ Ethics Policy, CONTRACTOR shall 
provide written notice to OMNITRANS disclosing the identity of any individual 
who CONTRACTOR desires to employ or retain under a contract, and who (1) 
presently serves as a Board Member/Alternate or an employee of OMNITRANS, 
or (2) served as a Board Member/Alternate or an employee of OMNITRANS 
within the previous 12 months of the date of the proposed employment or 
retention by CONTRACTOR.  CONTRACTOR’s written notice shall indicate 
whether the individual will be an officer, principal or shareholder of the entity 
and/or will participate in the performance of this Agreement. 

25. DISQUALIFYING POLITICAL CONTRIBUTIONS 

In the event of a proposed amendment to this Agreement, CONTRACTOR shall 
provide prior to the execution of such amendment, a written statement disclosing 
any contribution(s) of $250 or more made by CONTRACTOR or its 
subcontractor(s) to Omnitrans Board Members/Alternates or employees within 
the preceding twelve (12) months of the date of the proposed amendment.  
Applicable contributions include those made by any agent/person/entity on behalf 
of CONTRACTOR or subcontractor(s). 

26. COMPLIANCE WITH LAW 

CONTRACTOR shall familiarize itself with and perform the Work required under 
this Agreement in conformity with requirements and standards of OMNITRANS, 
municipal and public agencies, public and private utilities, special districts, and 
railroad agencies whose facilities and work may be affected by Work under this 
Agreement.  CONTRACTOR shall also comply with all Federal, state and local 
laws and ordinances. 

27. COMPLIANCE WITH LOBBYING POLICIES 

A. CONTRACTOR agrees that if it is a Lobbyist Employer or if it has retained 
a Lobbying Firm or Lobbyist, as such terms are defined by OMNITRANS 
in its Ethics Policy, it shall comply or ensure that its Lobbying Firm and 
Lobbyist complies with OMNITRANS’ Ethics Policy. 

B. If CONTRACTOR (Lobbyist Employer) or its Lobbying Firm or Lobbyist 
fails to comply, in whole or in part, with OMNITRANS’ Ethics Policy, such 
failure shall be considered a material breach of this Agreement and 
OMNITRANS shall have the right to immediately terminate or suspend this 
Agreement. 
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28. PUBLIC RECORDS ACT 

A. All records, documents, drawings, plans, specifications and other material 
relating to conduct of OMNITRANS’ business, including materials 
submitted by CONTRACTOR in its proposal and during the course of 
performing the Work under this Agreement, shall become the exclusive 
property of OMNITRANS and may be deemed public records.  Said 
materials may be subject to the provisions of the California Public Records 
Act.  OMNITRANS’ use and disclosure of its records are governed by this 
Act. 

B. OMNITRANS will not advise as to the nature or content of documents 
entitled to protection from disclosure under the California Public Records 
Act, including interpretations of the Act or the definitions of trade secret, 
confidential or proprietary.  OMNITRANS will accept materials clearly and 
prominently labeled "TRADE SECRET" or "CONFIDENTIAL" or 
"PROPRIETARY" as determined by CONTRACTOR.  OMNITRANS will 
endeavor to notify CONTRACTOR of any request of the disclosure of such 
materials.  Under no circumstances, however, will OMNITRANS be liable 
or responsible for the disclosure of any labeled materials whether the 
disclosure is required by law or a court order or occurs through 
inadvertence, mistake or negligence on the part of OMNITRANS or its 
officers, employees and/or contractors. 

C. In the event of litigation concerning the disclosure of any material 
submitted by CONTRACTOR, OMNITRANS’ sole involvement will be as a 
stake holder, retaining the material until otherwise ordered by a court.  
CONTRACTOR, at its sole expense and risk, shall be responsible for 
prosecuting or defending any action concerning the materials, and shall 
defend, indemnify and hold OMNITRANS harmless from all costs and 
expenses, including attorneys' fees, in connection with such action. 

29. WAIVER/INVALIDITY 

No waiver of a breach of any provision of this Agreement by either party shall 
constitute a waiver of any other breach of the provision, or of any other breach of 
the provision of the Agreement.  Failure of either party to enforce any provision of 
this Agreement at any time shall not be construed as a waiver of that provision. 

The invalidity in whole or in part of any provision of this Agreement shall not void 
or affect the validity of any other provision. 

30. FORCE MAJEURE 

Performance of each and all CONTRACTOR’s and OMNITRANS’ covenants 
herein shall be subject to such delays as may occur without CONTRACTOR’s or 
OMNITRANS’ fault from acts of God, strikes, riots, or from other similar causes 
beyond CONTRACTOR’s or OMNITRANS’ control. 
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31. CONFIDENTIALITY 

CONTRACTOR agrees that for and during the entire term of this Agreement, any 
information, data, figures, records, findings and the like received or generated by 
CONTRACTOR in the performance of this Agreement, shall be considered and 
kept as the private and privileged records of OMNITRANS and will not be 
divulged to any person, firm, corporation, or other entity except on the direct prior 
written authorization of OMNITRANS.  Further, upon expiration or termination of 
this Agreement for any reason, CONTRACTOR agrees that it will continue to 
treat as private and privileged any information, data, figures, records, findings 
and the like, and will not release any such information to any person, firm, 
corporation or other entity, either by statement, deposition, or as a witness, 
except upon direct prior written authority of OMNITRANS. 

32. CONTRACTOR’S INTERACTION WITH THE MEDIA AND THE PUBLIC 

A. OMNITRANS shall review and approve in writing all OMNITRANS related 
copy proposed to be used by CONTRACTOR for advertising or public 
relations purposes prior to publication.  CONTRACTOR shall not allow 
OMNITRANS related copy to be published in its advertisements and 
public relations programs prior to receiving such approval.  
CONTRACTOR shall ensure that all published information is factual and 
that it does not in any way imply that OMNITRANS endorses 
CONTRACTOR’s firm, service, and/or product. 

B. CONTRACTOR shall refer all inquiries from the news media to 
OMNITRANS, and shall comply with the procedures of OMNITRANS’ 
Public Affairs staff regarding statements to the media relating to this 
Agreement or the Work. 

C. If CONTRACTOR receives a complaint from a citizen or the community, 
CONTRACTOR shall inform OMNITRANS as soon as possible and inform 
OMNITRANS of any action taken to alleviate the situation. 

D. The provisions of this Article shall survive the termination or expiration of 
this Agreement. 

33. GOVERNING LAW 

The validity of this Agreement and of any of its terms or provisions, as well as the 
rights and duties of the parties hereunder, shall be governed by the laws of the 
State of California, and the proper venue of any action brought hereunder is and 
shall be the County of San Bernardino, California. 
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34. MODIFICATIONS TO AGREEMENT 

Unless specified otherwise in the Agreement, this Agreement may only be 
modified by written mutual consent evidenced by signatures of representatives 
authorized to enter into and modify the Agreement.  In order to be effective, 
amendments may require prior approval by OMNITRANS’ Board of Directors, 
and in all instances require prior signature of an authorized representative of 
OMNITRANS. 

35. LICENSING, PERMITS AND INSPECTION COSTS 

A. The FIRM warrants that it has all necessary licenses and permits required 
by the laws of the United States, State of California, and the County of 
San Bernardino, the Local Jurisdictions, and all other appropriate 
governmental agencies, and agrees to maintain these licenses and 
permits in effect for the duration of the Agreement.  Further, FIRM 
warrants that its employees, agents, and contractors and subcontractors 
shall conduct themselves in compliance with such laws and licensure 
requirements including, without limitation, compliance with laws applicable 
to nondiscrimination, sexual harassment and ethical behavior throughout 
the duration of this Agreement.  FIRM further warrants that it shall not 
retain or employ an unlicensed subcontractor to perform work on this 
Project.  FIRM shall notify OMNITRANS immediately and in writing of its 
employees’, agents’, contractors’ or subcontractors’ inability to obtain or 
maintain, irrespective of the pendency of any appeal, any such licenses, 
permits, approvals, certificates, waivers, exemptions.  Such inability shall 
be cause for termination of this Agreement. 

 
B. Contractor shall procure all permits and licenses; pay all charges, 

assessments and fees, as may be required by the ordinances and 
regulations of the public agencies having jurisdiction over the areas in 
which the work is located, and shall comply with all the terms and 
conditions thereof and with all lawful orders and regulations of each such 
public agency relating to construction operations under the jurisdiction of 
such agency. 

 
36. PRECEDENCE 

Conflicting provisions hereof, if any, shall prevail in the following descending 
order of precedence: (1) the provisions of this Agreement, (2) Attachment A, 
Scope of Work, (3) provisions of RFP-HR14-156 and (4) CONTRACTOR’ 
proposal dated May 30, 2014 and the Best and Final Offer (BAFO) submitted as 
requested. 
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37. ENTIRE AGREEMENT 

This Agreement, and any attachments or documents incorporated herein by 
inclusion or by reference, constitutes the complete and entire agreement 
between OMNITRANS and CONTRACTOR and supersedes any prior 
representations, understandings, communications, commitments, agreements or 
proposals, oral or written. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed on the date shown below, and effective on the date first hereinabove written. 

 
OMNITRANS CARAS, LLC 
  DBA  EAGLE RECOGNITION CORP. 
    
 
 
 
__________________________________ ________________________________  
P. SCOTT GRAHAM    JOHN C. AINSWORTH 
CEO/General Manager Vice President Sales & Marketing 
 
 
__________________________________ ________________________________  
DATE  DATE 
 
 
 

        Federal Tax I.D. No.   
 

 
 
CM____ 
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ATTACHMENT A 
SCOPE OF WORK 

HR14-156 

 

1. SERVICE AWARDS REQUIREMENTS 
A. Contractor shall provide a certificate for the signature of the current Omnitrans 

CEO/General Manager prior to presentation.   

B. Certificates shall come with a presentation case or folder. 
C. Contractor shall provide a brochure containing a variety of items to allow the 

recipient to choose something of their liking.  

D. Contractors’ brochure shall allow the recipient to pick any item in the brochure 
for the quoted price not an average price per award level.   

E. Contractors’ brochure shall contain a service awards for each respective year of 1, 
5, 10, 15, 20, 25, 30, 35 and 40 years.  

F. Contractor shall immediately notify Omnitrans of any changes and/or 
discontinued service award items so that an equal substitute can be offered and 
approved by Omnitrans at no additional cost.  

2. DELIVERY 
A. Shipping 

1) Deliveries shall be made in quarterly bulk shipments to Omnitrans. 

2) All items shall be shipped F.O.B. Destination Omnitrans, 1700 W. Fifth 
Street, San Bernardino CA  92411.  

3. REPLACEMENT OF DAMAGED OR DEFECTIVE PRODUCTS 
A. Contractor shall promptly replace any incorrectly produced, damaged and/or 

defective service award items at no additional cost to Omnitrans. 

B. Contractor shall reimburse Omnitrans for any and all cost associated with 
replacing or acquiring any service award and certificate which is defective, 
incorrectly produced, damaged and/or delayed in delivery. 
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ATTACHMENT B 
HR14-156 
PRICING 

 
YEAR 1 
All prices ARE ALL INCLUSIVE to include shipping/delivery and allow for the option of 
engraving/logo application. 
Service 
Years 

Projected 
Quantity of 

Awards 

Service Award Item/Description Award 
Price 

Certificate 
Price 

Total 

1 45 Eagle Level V, Certificate, Freight & 
Tax 

$88.20 Included $3,969 

5 17 Eagle level VI, Certificate, Freight & 
Tax 

$110.25 Included $1,874.25 

10 49 Eagle Level VIII, Certificate, Freight 
& Tax 

$176.40 Included $8,643.60 

15 29 Eagle Level IX, Certificate, Freight & 
Tax 

$222.60 Included $6,455.40 

20 22 Eagle Level X, Certificate, Freight & 
Tax 

$279.31 Included $6,144.82 

25 8 Eagle Level XI, Certificate, Freight & 
Tax 

$326.56 Included $2,612.48 

30 3 Eagle Level XII, Certificate, Freight & 
Tax 

$388.51 Included $1,165.53 

35 0 Eagle Level XIII, Certificate, Freight 
& Tax 

$484.06 Included $0.00 

40 0 Eagle Level XIV, Certificate, Freight 
& Tax 

$585.92 Included $0.00 

 
  

249



ATTACHMENT B 
PRICING FORM 

 

2 | P a g e  
 

YEAR 2 
Service 
Years 

Projected 
Quantity of 

Awards 

Service Award Item/Description Award 
Price 

Certificate 
Price 

Total 

1 25 Eagle Level V, Certificate, Freight & 
Tax 

$88.20 Included $2,205.00 

5 6 Eagle level VI, Certificate, Freight & 
Tax 

$110.25 Included $661.50 

10 55 Eagle Level VIII, Certificate, Freight 
& Tax 

$176.40 Included $9,702.00 

15 45 Eagle Level IX, Certificate, Freight & 
Tax 

$222.60 Included $10,017.00 

20 10 Eagle Level X, Certificate, Freight & 
Tax 

$279.31 Included $2,793.10 

25 12 Eagle Level XI, Certificate, Freight & 
Tax 

$326.56 Included $3,918.72 

30 4 Eagle Level XII, Certificate, Freight 
& Tax 

$388.51 Included $1,554.04 

35 3 Eagle Level XIII, Certificate, Freight 
& Tax 

$484.06 Included $1,452.18 

40 2 Eagle Level XIV, Certificate, Freight 
& Tax 

$585.92 Included $1,171.84 

 
  

250



ATTACHMENT B 
PRICING FORM 

 

3 | P a g e  
 

YEAR 3 
Service 
Years 

Projected 
Quantity of 

Awards 

Service Award Item/Description Award 
Price 

Certificate 
Price 

Total 

1 25 Eagle Level V, Certificate, Freight & 
Tax 

$88.20 Included $2,205.00 

5 26 Eagle level VI, Certificate, Freight & 
Tax 

$110.25 Included $2,866.50 

10 35 Eagle Level VIII, Certificate, Freight 
& Tax 

$176.40 Included $6,174.00 

15 33 Eagle Level IX, Certificate, Freight & 
Tax 

$222.60 Included $7,345.80 

20 20 Eagle Level X, Certificate, Freight & 
Tax 

$279.31 Included $5,586.20 

25 10 Eagle Level XI, Certificate, Freight & 
Tax 

$326.56 Included $3,265.60 

30 4 Eagle Level XII, Certificate, Freight & 
Tax 

$388.51 Included $1,554.04 

35 0 Eagle Level XIII, Certificate, Freight 
& Tax 

$484.06 Included $0.00 

40 0 Eagle Level XIV, Certificate, Freight 
& Tax 

$585.92 Included $0.00 
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This needs to be done by the end of today 
 

 

 
 
           ITEM #  F6 
DATE: July 2, 2014  
 
TO:  Board Chair Alan Wapner and Members of the Omnitrans Board of Directors 
 
THROUGH: P. Scott Graham, CEO/General Manager 
 
FROM: Jennifer M. Sims, Director of Procurement 
 
SUBJECT: AUTHORIZE RELEASE – IFB-MNT14-243, TRANSMISSION PARTS 
 
FORM MOTION 
 
Authorize the CEO/General Manager to release Invitation for Bids IFB-MNT14-243, for the 
provision of Transmission Parts for a two (2) year base period, and three (3) single option years 
beginning September 16, 2014, and ending no later than September 15, 2019. 
 
BACKGROUND 
 
Omnitrans requires transmission parts to ensure our fleet stays in good working condition and 
maintains service.  Purchasing these items under contract provides the Agency a cost savings 
through economies of scale and avoids any lapse of inventory. 
 
In April 2013, the Procurement team released and awarded New Flyer Bus and Cummins Engine 
Parts agreements to minimize any service interruptions due to bus maintenance issues.  Although 
thousands of parts were solicited for, there are still more to parts that require contracts.  It is the 
Procurement Department’s goal to continue releasing solicitations until all required bus parts are 
under contract. 
 
In accordance with the Procurement Policy 2000, Section 2.3.5.1.3 and FTA Circular 4220.1F, 
Board authorization and use of a formal procurement procedure is required to release Invitation 
for Bids for procurements for good/services exceeding $100,000.  The Independent Cost 
Estimate for this project is $492,150 for five years. 
 
FUNDING SOURCE 
 
The cost associated with this procurement is budgeted in the Maintenance Department’s 
Operating budget as follows:    
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Board Chair Alan Wapner and Members of the Omnitrans Board of Directors 
July 2, 2014 – Page 2 

 

 
Department  1200 
Expenditure Code 504010 
 
________   Verification of Funding Sources and Availability of Funds. 

 (Verified and initialed by Finance) 
 
CONCLUSION 
 
By proceeding with this solicitation, Omnitrans will achieve cost savings and benefit from 
economies of scale. 
 
PSG:JMS:AA 
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           ITEM #  G1 
DATE: July 2, 2014 
  
TO: Board Chair Alan Wapner and Members of the Omnitrans Board of Directors 

 
THROUGH: P. Scott Graham, CEO/General Manager 

 
FROM: Maurice A. Mansion, Treasury Manager 
  
SUBJECT: PUBLIC HEARING - FEDERAL TRANSIT ADMINISTRATION 

SECTION 5307 AND SECTION 5339 FUNDS 
 
FORM MOTION 
 
Close the public hearing concerning the Federal Transit Administration (FTA) §5307 and §5339 
for Fiscal Year 2015, to be held at 8:00 a.m., July 2, 2014, at the Omnitrans Metro Facility, 1700 
West Fifth Street, San Bernardino, CA 92411. 
 
SUMMARY 
 
The date and time was set with due notice for the federally required public hearing allowing 
comment on projects involving Federal assistance. 
 
A public hearing affords the opportunity to obtain views of officials and citizens regarding the 
proposed use of Federal assistance and community support for the amended program of projects. 
 
BACKGROUND 
 
To qualify for Federal assistance through the FTA, Omnitrans is required to hold a public 
hearing on the proposed use of Federal funds.  FTA also requires that Omnitrans give the public 
sufficient notice, that any comments be incorporated into the grant application and that the notice 
include language which indicates that in the absence of substantive comments, Federal assistance 
will be sought. 
 
The projects shown in the Public Hearing Notice (attached) are included in the Fiscal Year 2015 
budget and were approved at the Board of Director’s meeting held May 7, 2014. 
 
FINANCIAL IMPACT 
 
All projects described are fiscally constrained and are contained in past-approved Omnitrans 
budgets. 
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NOTICE OF PUBLIC HEARING 

Fiscal Year 2015 Capital Projects 
Using §5307 and §5339 
 

CAPITAL PROJECTS – FY 2015 
 

Project Description             Total Cost                 Federal Share                                           
                                                    FTA 5307                        
Management Information Systems  $ 3,586,000 $    2,868,800      
Replacement of Revenue Vehicles - ACCESS $ 1,150,000 $       880,000 
Replacement/Lease of Service Vehicles  $     634,000 $       504,000 
1% Transit Enhancements   $     250,000 $       200,000 
Stops & Zones     $     209,752 $       153,288 
Capitalization of Tires    $     499,015 $       399,212 
Capitalization of Security   $     192,440 $       153,952 
Capitalization of Leases    $     138,000 $       104,395 
Capitalization of ACCESS Service Costs  $             3,200,000  $    1,600,000  
Capitalization of Preventive Maintenance $           10,800,000  $    8,640,000  
Other                $             1,439,792  $    1,439,792 

Total    $           22,098,999   $  16,943,439 
 

                  FTA CMAQ    
Replacement of Revenue Vehicles  $ 7,972,215 $    5,152,215 
                              Total           $            7,972,215   $    5,152,215 
 
                                                       FTA 5339                       
Replacement of Heavy Duty Coaches                     $         1,703,000    $   1,703,000   
                              Total           $         1,703,000   $   1,703,000 
 
 
         
TOTAL FEDERAL SHARE                     $ 23,798,654 
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