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Dear Mr. Graham:

Attached is a copy of the Fiscal Year 2013 Procurement Systems Review (PSR) Final Report of
the Omnitrans, which was prepared by our contractor Calyptus Consulting Group, Inc. The
review was performed during the period of April 15-18, 2013.

The report analyzes 60 system-wide and individual “elements”, or requirements, as defined in
FTA Circular 4220.1F. For each element, a finding of Non-Deficient or Deficient or Not-
applicable/Observable is identified. If the finding is deficient, we have provided suggested
corrective action recommendations. Omnitrans was found non-deficient in 32 elements and
deficient in 22 elements, while six elements were not-applicable/observable. Six suggestions for
improving your procurement system have been provided. Upon receipt of this report, we ask
that you provide response of corrective actions within the corrective action timeframes identified
in the File Summary Report.

FTA is also requesting additional information for the following Elements:

No. 2, “Contract Administration System” and No. 38, “Sole Source If Other Award Is
Inadequate” - Please provide the original contract sole source justification documentation and the
Board approval.

No. 48, “Cost Plus Percentage of Cost” - Please provide a table of all the change orders that have
been paid and are pending. The table should include a description of the change order, total
amount, markup percentage and any additional information applicable. Additionally, please
identify which change orders were not covered by individual pay items that were already
established in your construction contract. FTA will make a Federal participation determination
once the documentation request is received and reviewed.



If you have any questions, please do not hesitate to contact Roxana Hernandez, Program
Manager, of my staff at (415) 744-2658 or via e-mail at roxana.hernandez@dot.gov.

Sincerely,
—
. O,
Leslie T. Rogers
Regional Administrator

Attachment

cc: Maurice A. Mansion, Treasury Manager, Omnitrans
Jennifer Sims, Director of Procurement, Omnitrans
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I. EXECUTIVE SUMMARY

Background

The Federal Transit Administration (FTA) contracted with Calyptus Consulting Group, Inc. (the
‘reviewing contractor’) to review the procurement system used by Omnitrans in the expenditure of grant
funds. The review was initiated in part because Omnitrans is undergoing a multimillion dollar Bus Rapid
Transit (BRT) project referred to as “sbX.”

The procurement system review process, as indicated on the FTA’s Web site, uses a standardized
approach, interview guides, checklists, and reporting framework. This process was applied in its entirety
without change for the review of the Omnitrans procurement system.

Briefing and Opening Meeting

The reviewing contractor held a teleconference with the members of the FTA oversight team in
the Region 9 office to understand the background for scheduling the Procurement System Review (PSR)
for Omnitrans and to review recent audit reports, any past assessments, and information on the current
projects.

On April 15, 2013 an opening conference was held at the Omnitrans main office to explain the
process to be used during the review. A list of the individuals attending the opening conference can be
found in Section III of this report.

Copies of policies and procedures, organization charts and lists of eligible contracts were received
prior to the opening conference. Interview guides from staff were completed. Clarifications were made
during the on-site review from the Purchasing Director, Project Management Staff, Grants and Finance
Staff, Internal Auditor, Legal, and DBE Staff. The focus of interview information and discussions
included the review of:

e Policies and Procedures

e Standards of Conduct

e (Contract Administration

e Efficient and Economic Purchases
e Organization and Personnel

e Status of Purchasing

e Protests and Legal Issues

Procurements Reviewed

All FTA-funded contracts, including revenue contracts, open during the past 24-month period ending
March 31, 2013, were reviewed to assess compliance with FTA Circular 4220.1F and the Master
Agreement.
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Forty-five (45) procurements were reviewed. The breakdown is depicted below. This sample
included one (1) A&E contract and two (2) construction contracts.

File Count Piggybacking
3 Micro
FTA Funded 6% purchase
Micro 13 Sole Source 13
purchase 9 29%
Small 20%
4
purchase
IFB 4
RFP 12
Sole Source 9
Piggybacking 3
A&E 1 Small
Construction 2 purTase
[1)
Total Files 45 9%

27% 9%

File Review and Closing Meeting

The file review was completed on April 18, 2013, and an Exit Conference was held to formally
present the findings of the review to FTA Regional staff and Omnitrans management. Please refer to
page 13-14 of this report for the list of Omnitrans personnel present at the Exit Conference.

Results of the Procurement System Review

Omnitrans demonstrated its compliance in a number of key areas required by the Master
Agreement and FTA Circular 4220.1F. The grantee was rated not deficient in thirty-two (32) of the
elements. Six (6) elements were not applicable or observable. The grantee was deficient in twenty-two
(22) of the elements. The reviewing contractor also made six (6) suggestions to improve the Omnitrans
procurement system.

The overall findings are summarized as follows:

Areas Not Deficient 32
Areas Deficient 22
Not Applicable/Observable 6
Suggestions 6

The reviewing contractor made an effort to distinguish findings of deficiency between
procurements related to the sbX E Street Construction project and purchases related to other transit
operations. This breakdown is provided on the next page:
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Not Deficient

Deficient
sbX Procurements 35 19 6
Non-sbX Procurement 38 16 6

There were nineteen (19) deficiencies that applied to sbX procurements. The deficiencies that did
not pertain to the sbX construction project were: fair and reasonable price determinations (micro
purchases), piggybacking, and clear and accurate specifications.

There were sixteen (16) deficiencies that applied to procurements that were not directly related to
sbX. These six (6) deficiencies included contract administration, cost plus percentage of cost contracts,
time and materials contracts, price quotations (small purchases), evaluation of options, and out of scope
changes.

Summary of PSR Findings by Element

The File Summary Report on the following pages illustrates the findings by element, and the
proposed corrective action timeframes:

No. Element quic4Rze;|otf:r:meni ND D NA Cor;?::ie\;;:;ﬁon
1 Weritten Standards of Conduct I, 1.a.b.c. 0 0
2 Contract Administration System i, 3. 0 1 90 Days
3 Weritten Protest Procedures VI, 1. a. b. 0 0
4 Pre-Qualification System Vi, 1.c 0 0 0
5 System for ensuring most Efficient & Economic Purchase IV, 1.b.c.e. 0 0
6 Procurement Policies & Procedures I, 3.a. 0 0
7 Independent Cost Estimates Vi, 6. 20 12 30 Days
8 A&E Geographic Preferences VI, 2. a. (4) (g) 1 0
9 Unreasonable Qualification Requirements Vi, 2. a. (4) (a) 23 0
10 | Unnecessary Experience and Excessive Bond VI, 2. a. (4) (b) (e) 25 0 0
11 Organizational Conflict of Interest VI, 2. a. (4) (h) 0 0 26
12 | Arbitrary Action Vi, 2. a. (4) (i) 32 0
13 Brand Name Restrictions Vi, 2. a. (3) 4 2 17 30 Days
14 | Geographic Preferences VI, 2. a. (4) 32 0
15 | Contract Period of Performance Limitations 1V, 2.e.(10) 0 26
16 | Written Procurement Selection Procedures I, 3. a.; VI, 2. e. 10 7 30 Days
17 | Solicitation Prequalification Criteria VI, 1.c.(1)(2)(3) 0 17
18 | Award to Responsible Contractors VI, 8. b. 19 0 30 Days
19 | Sound and Complete Agreement I, 3. b.; NI, 3.b. 26 0
20 | No Splitting [Micro-purchases] VI, 3. a. 13 0 0
21 Fair and Reasonable Price Determination VI, 3. a. 1 12 30 Days
22 | Micro-Purchase Davis Bacon Vi, 3. a. 0 0 13
23 Price Quotations [Small Purchases] Vi, 3. b. 1 30 Days
24 Complete Specifications VI, 2.a.; VI, 3.c 31 1 30 Days
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25 | Adequate Competition - Two or Responsible Bidders VI, 3. c. (b) 14 3 30 Days
26 | Firm Fixed Price [Sealed Bid] VI, 3. c. (1) () 0

27 | Selection on Price [ Sealed Bid] VI, 3. c. (1) (d) 0

28 Discussion Unnecessary [Sealed Bid] VI, 3.¢c. (1) (e) 4 0

29 | Advertise/Publicized Vi, 3.c. (2) (a) 17 0

30 | Adequate Solicitation VI, 3. c. (2) (b) 17 0

31 Sufficient Bid Time [Sealed Bid] VI, 3.c.(2)(d) 0

32 | Bid Opening [Sealed Bid] VI, 3.c.(2)(e) 1 3 30 Days
33 | Responsiveness [Sealed Bid] VI, 3.c.(2)(f) 4 0

34 | Lowest Bid [Sealed Bid] VI, 3.c.(2)(f) 0 0

35 Rejecting Bids [Sealed Bid] VI, 3.c.(2)(g) 2 0

36 | Evaluation [RFP] 3.d.(2) (d) 8 5 30 Days
37 | Price and Other Factors [RFP] 3.d.(2) (e) 13 0

38 | Sole Source if Other Award is Infeasible Vi, 3. h. 2 7 30 Days
39 | Cost Analysis Required [Sole Source] Vi, 6. a. 1 8 30 Days
40 | Evaluation of Options VI, 7. b. 5 2 19 30 Days
41 Cost or Price Analysis Vi, 6. 13 10 30 Days
42 | Written Record of Procurement History n, 3.d 22 9 30 Days
43 | Exercise of Options V,7.a.(1) (a) (b) 3 23 30 Days
44 | Out of Scope Changes VI, 3. h. (3) (c) 0 2 24 30 Days
45 | Advance Payments IV, 2.b. (4) (b) 1,2 26 0

46 | Progress Payments IV, 2.b.(5)(c) 0 24

47 | Time and Materials Contracts VI, 2.c.(2)(b) 2 22 30 Days
48 | Cost Plus Percentage of Cost VI, 2.c.(2)(a) 25 1 30 Days
49 | Liquidated Damages Provisions IV, 2.b.(6)(b) 1) 0 19

50 | Piggybacking V,7.a.(2) 0 3 30 Days
51 Qualifications Exclude Price [A&E] VI, 3.£(3) 1 0

52 | Serial Price Negotiations [A&E] VI, 3.£(3) 1 0

53 Bid Security [Construction over $100,000] IV, 2.h.(1)(a)] 2 0 0

54 | Performance Security [Const. over $100,000] IV, 2.h.(1)(b) 2 0 0

55 Payment Security [Construction over $100,000] IV, 2.h.(1)(c) 2 0 0

56 | Clauses v, 2. 10 22 0 30 Days
57 | Pre-Award Review - Rail 49 C.F.R. 663 0 0 0

58 | Post-Award Review - Rail 49 C.F.R. 663 0 0 0

59 | Pre-Award Review - Bus 49 C.F.R. 663 2 0 0

60 | Post-Award Review - Bus 49 C.F.R. 663 1 0 0

The balance of this report is comprised of the description of the grantee, the methodology used,
the findings of the review and the corrective action required. Omnitrans must report the status of its
efforts on FTA corrective actions at least quarterly until those elements of the procurement system are

brought back into compliance.
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II. DESCRIPTION OF THE GRANTEE

Background

Established in 1976 through a joint powers agreement, Omnitrans is a public transit agency
serving the San Bernardino Valley with 28 fixed bus routes as well as OmniLink, a general public dial-a-
ride service, and Access, a paratransit service for persons with disabilities. Omnitrans currently operates
a fleet of 161 transit coaches and 106 OmniGo, Omnilink, and Access vehicles. A large portion of the
fleet is composed of CNG-powered vehicles.

Omnitrans carries approximately 15 million passengers each year throughout its 480-square mile
service area, covering 15 cities and portions of the unincorporated areas of San Bernardino County.
Major destinations within the Omnitrans service area include transportation centers, medical centers,
educational facilities, shopping malls, business parks, and community centers.

Omnitrans has several major initiatives underway including the procurement of 20 CNG buses,
the construction of a new transit center in San Bernardino, and the sbX E-Street Corridor Bus Rapid
Transit Project. sbX is an express service to be constructed in the Inland Empire that will utilize 60-foot
buses powered by compressed natural gas and will travel a 15.7-mile corridor between northern San
Bernardino and Loma Linda. sbX will include 16 passenger stations at key university, government,
business, entertainment and medical centers, as well as four park-and-ride facilities. The sbX service is
one component of a larger, intermodal public transit system that will serve the San Bernardino Valley.

The sbX project is fully funded. Of the total, 96% comes from federal, state and county funds that
can only be used on designated transit projects. The cities of San Bernardino and Loma Linda are
contributing a combined 4% through in-kind contributions such as permit fee waivers, use of facilities
owned by the cities, and spaces for the Civic Center park-and-ride. The sbX BRT line is expected to start
operation in early 2014.

Organization and Procurement System

The Omnitrans Purchasing Department reports into Finance and is headed by a Director of
Procurement who oversees a group of twenty-one (21) individuals including twelve (12) materials
management/parts buyers, seven (7) contract specialists, and administrative personnel.

The Omnitrans organization is headed by a General Manager and CEO. A Finance Manager and
a Treasury Manager have direct responsibility for grant management. Please see Appendix A for the
Omnitrans Organizational Chart.

Omnitrans observes the following procurement thresholds and corresponding approvals:

Threshold Dollar Range Management Approvals Required
Micro Purchase $3,000 and less None
Mini Procurement $3,000.01 - $25,000 CEO/General Manager

Small Procurement  $25,000.01 - $100,000 CEO/General Manager, Board of Directors

Formal Procurement Greater than $100,000 CEO/General Manager, Board of Directors
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These procurement thresholds align with federal procurement thresholds. The “mini-
procurement” category follows all small purchase procedures and only differs in that approvals can be
gained from the CEO without going to the Board of Directors.

Funding and Revenue Sources

Omnitrans receives funding from the State of California and from local and federal sources. The
fiscal year 2012 capital budget was $33,453,320, with the sources of government funding as follows:

State
36.80%
37%
Federal
50.70%
51%

Local
12.50%
13%

Revenue generated from passenger fares in FY 2012 was $14,536,931 and advertising revenue
was $805,904.

Disadvantaged Business Enterprise (DBE) Program

Omnitrans has established a Disadvantaged Business Enterprise (DBE) Program in accordance
with 49 CFR Part 26. There is an overall agency DBE Race Neutral goal of 8.4 percent. DBE compliance
is monitored by outside construction management firms for construction contracts such as the sbX
project. Contractors submit monthly report and the data is submitted to FTA quarterly through TEAM.

Attorney

The Omnitrans Attorney is primarily involved in reviewing all contracts requiring approval from
the Board of Directors and developing general/federal terms and conditions. There have been three (3)
protests in the past two years, none of which have led to litigation. One (1) of these protests pertained to
an FTA-funded procurement for bus painting and wrapping services procurement, whereas the other two
(2) protested procurements were not FTA-funded. The protest for bus painting and wrapping services
was ultimately denied.

Final Report: Procurement System Review for Omnitrans Page 9 of 162



sbX Project Management

The Reviewing Contractor evaluated all of the sbX related procurements, starting with the initial
development phase through preliminary engineering and design, and including the design and
construction of the VMF facility modifications. The review included rolling stock procurements for 60’
articulated vehicles, methane detection consulting, and right-of-way acquisition support. The full list of
sbX procurements is as follows:

1. Development Phase/environmental clearance, preliminary engineering and final design
(A&E)

60’ Articulated Vehicles

Right of way acquisition support consulting services

VMF Facility Modifications Engineering (A&E)

VMF Construction

E Street Corridor Construction

Construction Management Services (A&E) plus sample of 52 change orders

Project Schedule, utility, and environmental support consulting services

Methane Detection system consulting services

XN WD

Summary of results of findings of deficiency has been included in this report, along with the
comparison of sbX procurements versus all other procurements reviewed.
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III. SCOPE AND METHODOLOGY

The procurement system review process, as indicated on the FTA’s website, uses a standardized
approach, interview guides, checklists, and reporting framework. This process was applied in its entirety
without change for the review of the Omnitrans procurement system.

Entrance Conference
The following representatives of Omnitrans and Calyptus participated in the Entrance Conference
on April 15, 2013:

FTA/Reviewing Contractor:

Name Title Organization Telephone

George Harris President Calyptus 617-577-0041
Bryan O’Mahony Analyst Calyptus 617-577-0041
Nick Harris Analyst Calyptus 617-577-0041
Omnitrans:
Milind Joshi sbX Program Manager Omnitrans 909-963-5235
Eugenia Pinheiro Contracts Manager Omnitrans 909-379-7198
Robert Miller CFO Omnitrans 909-379-7288
Maurice Mansion Treasury Manager Omnitrans 909-379-7169
Marge Ewing Director of HR Omnitrans 909-379-7261
Alex Chen Interim Director of IT Omnitrans 909-379-9295
Milo Victoria CEO Omnitrans 909-379-7112
Donald Walker Finance Director Omnitrans 909-379-1151
Jennifer Sims Director of Procurement Omnitrans 909-379-7203
Wendy Williams Director of Marketing Omnitrans 909-379-1151
Jack Dooley Director of Maintenance Omnitrans 909-379-7183
Rohan Kuruppa Director of Planning Omnitrans 909-379-7251

The purpose of the entrance conference was to provide information on the sequence of activities
for the review, as noted in the flowchart on the following page:
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FTA PROCUREMENT SYSTEM REVIEW PROCESS

Coordination
of Site Visit

Grantee

Notification Agenda Letter

¥
FTA Regional Site Visit, Data
. Entrance .
Office Review,
. . Conference .
Discussions Interviews

¥
Procurement Exit Reportin
File Review Conference P g

Using the questionnaires from the FTA’s PSR guide, individual responses were received from
executive management, finance, grants, legal, and procurement staff. In addition, information such as
organization charts and policies and procedures were collected. The interviews and documentation were
used to establish the framework for the file review.

Based on the data received and the assessment of the grantee’s written policies and procedures,
the reviewing contractor evaluated the number and types of contracts likely to be examined.

The reviewing contractors reviewed procurements in the Omnitrans offices. A total of forty-five
(45) procurements were reviewed, detailed by procurement method as follows:

Piggybacking

63"% Micro
purchase
Sole Source 13
9 29%

20%

Small purchase

4
9%
IFB
12 4
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An exit conference was held on April 18, 2013 to brief Omnitrans and FTA on the results of the
procurement system review. The following individuals attended the exit conference:

FTA/Reviewing Contractor:

Name

Title

Organization

Contact

Bernardo Bustamante Director, Program Management FTA 415-744-3113
Roxana Hernandez Transportation Program Specialist  FTA 415-744-2658
George Harris President Calyptus 617-577-0041
Bryan O’Mahony Analyst Calyptus 617-577-0041
Nick Harris Analyst Calyptus 617-577-0041
Omnitrans:

Name Title Organization Contact

Milind Joshi sbX Program Manager Omnitrans 909-963-5235
Eugenia Pinheiro Contracts Manager Omnitrans 909-379-7198
Robert Miller CFO Omnitrans 909-379-7288
Maurice Mansion Treasury Manager Omnitrans 909-379-7169
Marge Ewing Director of HR Omnitrans 909-379-7261
Alex Chen Interim Director of IT Omnitrans 909-379-9295
Milo Victoria CEO Omnitrans 909-379-7112
Donald Walker Finance Director Omnitrans 909-379-1151
Jennifer Sims Director of Procurement Omnitrans 909-379-7203
Wendy Williams Director of Marketing Omnitrans 909-379-1151
Jack Dooley Director of Maintenance Omnitrans 909-379-7183
Rohan Kuruppa Director of Planning Omnitrans 909-379-7251
Joanne Cook Contract Administrator Omnitrans 909-379-7198
Dennice Reygoza Sr. Contract Administrator Omnitrans 909-963-5244
Alesia Atkinson Contract Administrator Omnitrans 909-379-7314
Krystal Turner Contract Review Analyst Omnitrans 909-379-7202
Christine Van Matre Contract Administrator Omnitrans 909-379-7122
Carol Angir Admin Secretary Omnitrans 909-379-7111
Vicki Osborne Assistant to CEO Omnitrans 909-379-7110
Oscar Tostado Maintenance Manager Omnitrans 909-379-7483
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Brenda Rosas Safety Specialist Omnitrans 909-379-7248
Scott Graham Operations Director Omnitrans 909-379-7211

The overall findings are summarized as follows:

Areas Not Deficient 32
Areas Deficient 22
Not Applicable/Observable 6
Suggestions 6

The requirements and the detailed information comprising these findings make up the balance of
the report. The following sections will cover areas not deficient with FTA and Federal Requirements,
findings of deficiency with FTA and Federal Requirements, and suggestions for improving Omnitrans’
procurement system.

OmniTrans Response to the Draft Report
OmniTrans reviewed the Draft Report and submitted a response on June 4, 2013. Specific

comments from the grantee have been incorporated into the deficiency portion of this report and the
response is included in its entirety as Appendix Q.
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IV.  AREAS NOT DEFICIENT OR NOT APPLICABLE IN RELATION TO FTA
AND FEDERAL REQUIREMENTS

1. Written Standards of Conduct

Basic Requirement: Chapter I1I, Section 1 (a)(b)(c) of FTA Circular 4220.1F requires that
grantees maintain a written code of standards of conduct governing the performance of their employees
engaged in the award and administration of contracts. The section also addresses potential conflicts,
solicitation and acceptance of gifts, penalties and sanctions.

Discussion: Omnitrans has adequate written standards of conduct provided for in Policy 1050
(Standards of Conduct and Conflict of Interest) of the Procurement Policies Manual. These standards of
conduct contain provisions for gratuities, code of ethics and conflicts of interest, and applicable
investigations and penalties.

3. Written Protest Procedures

Basic Requirement: Chapter VII, Section 1(a) and (b) of FTA C 4220.1F requires that grantees
have written protest procedures to handle and resolve disputes relating to their procurements and shall in
all instances disclose information regarding protests to FTA. All protest decisions must be in writing. A
protester must exhaust all administrative remedies with the grantee before pursuing a protest with FTA.

Discussion: Omnitrans has included protest procedures in its procurement manual which state that
protests must be in writing and that FTA will immediately be notified when it receives a third party
contract protest for any procurement funded by the FTA. These procedures also state that Omnitrans will
pursue administrative remedies to resolve protests.

4. Pre-Qualification System

Basic Requirement: Chapter VI, Section 1 (c) of FTA C 4220.1F states that grantees may
prequalify people, firms, or products for participation in procurements provided that:

e Lists used in acquiring property and services are current;

e Lists include enough qualified sources to ensure maximum full and open competition;

e The recipient permits potential bidders or proposer to qualify during the solicitation period
(from the issuance of the solicitation to its closing date), as set forth in the Common Grant
Rule for governmental recipients. Evaluations for prequalification, however, need not be
accelerated or truncated. FTA does not require a recipient to hold a particular solicitation open
to accommodate a potential bidder or proposer that submits a person, firm, or product for
approval before or during that solicitation.

Discussion: As Omnitrans does not utilize a pre-qualification system, this element was not
observed.

5. System for Ensuring Most Efficient and Economic Purchase

Basic Requirement: Chapter IV, Section 1(b) of FTA C 4220.1F requires that grantee procedures
provide for a review of proposed procurements to avoid purchase of unnecessary or duplicative items.
Ensuring an economic purchase could include breaking out or combining purchases, or using annual
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contracts. Also lease versus buy analyses are required for applicable purchases to ensure the most
economical approach.

Discussion: Omnitrans has a system of planning and oversight of purchases and approval
processes are in place for each purchase threshold. A written lease versus buy policy is in place, as well
as procedures for market research to ensure the most efficient and economic purchase. A review of micro
purchases found that there are no instances of splitting procurements to avoid small purchase threshold
requirements.

6. Procurement Policies and Procedures

Basic Requirement: Chapter 11, Section 3(a) of FTA C 4220.1F requires that grantees and sub-
grantees use their own procurement procedures that reflect applicable State and local laws and
regulations, provided that the procurements conform to applicable Federal law, including the
requirements and standards identified in 4220.1F.

Discussion: The grantee has a detailed policy and procedure manual approved by the Board of
Directors and the agency CEO that provides coverage of Federal, State, and local requirements. This
manual was recently reviewed by the Procurement Director to ensure that it is reflective of best practices
and FTA Circular 4220.1F. The manual is currently under review to improve clarity and usability, and
the Reviewing Contractor has provided suggestions to assist with this effort in Section VI of this report.

8. A & E Geographic Preferences

Basic Requirement: Chapter VI, Section 2(a)(4)(g) of FTA Circular 4220.1F states that
geographic location may be a selection criterion for A&E services if “an appropriate number of qualified
firms are eligible to compete for the contract in view of the nature and size of the project.”

Discussion: The single A&E procurement reviewed for this requirement was found to be not
deficient.

9. Unreasonable Qualification Requirements

Basic Requirement: Chapter VI, Section 2(a)(4)(a) of FTA C 4220.1F indicates that unreasonable
requirements placed on firms in order for them to qualify to do business are considered to be restrictive
of competition.

Discussion: Of the twenty-three (23) procurements reviewed for this requirement, none were
found to be deficient.

10. Unnecessary Experience and Excessive Bonding

Basic Requirement: Chapter VI, Section 2.a (4) (e) of FTA C 4220.1F and BPPM 8.2 state that
unnecessary experience and excessive bonding requirements are considered to be restrictive of
competition.

Discussion: Of the twenty-six (26) procurements reviewed for this requirement, no deficiencies
were found.
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11. Organizational Conflict of Interest

Basic Requirement: Chapter VI, Section 2(a)(4)(h) of FTA C 4220.1F states that an
organizational conflict of interest is considered to be restrictive of competition. An organizational
conflict of interest exists if:

e Because of other activities, relationships, or contracts, a contractor is unable, or potentially
unable, to render impartial assistance or advice;

e A contractor's objectivity in performing the contract work is or might be otherwise impaired;
or

e A contractor has an unfair competitive advantage.

Discussion: Of the twenty-six (26) procurements reviewed for this requirement, none were found
to have the potential for an organizational conflict of interest and as such all were not applicable to this
element.

12. Arbitrary Action

Basic Requirement: Chapter VI, Section 2(a)(4)(j) of FTA C 4220.1F indicates that any arbitrary
action in the procurement process is considered to be restrictive of competition. Proper file
documentation can help evaluate whether or not an arbitrary action occurred.

Discussion: Of the thirty-two (32) procurements reviewed for this requirement, all were found to
be not deficient and no cases of arbitrary action were identified.

14. Geographic Preferences

Basic Requirement: Chapter VI, Section 2(a)(4)(g) of FTA C 4220.1F requires that grantees
conduct procurements in a manner that prohibits the use of statutorily or administratively imposed in-
State or local geographical preferences in the evaluation of bids or proposals, except in those cases where
applicable Federal statutes expressly mandate or encourage geographic preference.

Discussion: Of the thirty-two (32) procurements reviewed for this requirement, all were found to
be not deficient and no geographical preferences were present in solicitations.

15. Contract Term Limitation

Basic Requirement: Chapter IV, Section 2(e)(10) of FTA C 4220.1F requires that grantees do not
enter into any contract for rolling stock and replacement parts with a period of performance exceeding
five (5) years inclusive of options. This promotes competition and effective contract management.

Discussion: Of the thirty-two (32) procurements reviewed for this requirement, six (6) were found
to be not deficient and twenty-six (26) were found to be not applicable as they were not for rolling stock
or replacement parts.
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17. Solicitation Pre-Qualification Criteria

Basic Requirement: Chapter VI, Section 1(c)(1), (2), and (3) of FTA C 4220.1F requires that:

e Lists of prequalified persons, firms, or products that are used in acquiring goods and services
must be current and include enough qualified sources to ensure maximum full and open
competition.

e The process shall not preclude potential bidders from qualifying during the solicitation period.

Discussion: Of the seventeen (17) procurements reviewed for this requirement, none were
applicable as the grantee does not maintain a pre-qualification system.

19. Sound and Complete Agreement

Basic Requirement: Chapter III, Section 3(b) of FTA C 4220.1F requires that all contracts include
provisions to define a sound and complete agreement. It should include proper specifications that allow
for administrative, contractual, termination and legal remedies.

Discussion: Of the twenty-six (26) procurements reviewed for this requirement, none were found
to be deficient.

20. No Splitting [Micro-Purchases]

Basic Requirement: Chapter VI, Section 3(a)(2)(b) of FTA C 4220.1F indicates that micro-
purchases are those purchases under $3,000. Micro-purchases requirements follow these guidelines:

e May be made without obtaining competitive quotations.

e There should be equitable distribution among qualified suppliers and no splitting of
procurements to avoid competition.

e Document that the price is fair and reasonable and how this determination was derived.

Discussion: Of the thirteen (13) micro-purchases reviewed for this requirement, none were found
to be deficient.

22. Micro-Purchase Davis Bacon

Basic Requirement: Chapter VI, Section 3(a)(1) of FTA C 4220.1F indicates that Davis-Bacon
prevailing wage and hour restrictions apply to construction contracts exceeding $2,000.

Discussion: Of the thirteen (13) procurements reviewed for this requirement, none were found to
be applicable.

26. Firm Fixed Price [Sealed Bid]

Basic Requirement: Chapter VI, Section 3(c)(1)(c) of FTA C 4220.1F indicates that the
procurement lends itself to a firm fixed price contract and the selection of the successful bidder can be
made principally on the basis of price.

Discussion: Of the four (4) procurements reviewed for this requirement, none were found to be
deficient.
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27. Selection on Price [Sealed Bid]

Basic Requirement: Chapter VI, Section 3(c)(1)(d) of FTA C 4220.1F indicates that the
procurement lends itself to a firm fixed price contract and the selection of the successful bidder can be
made principally on the basis of price.

Discussion: Of the four (4) procurements reviewed for this requirement, none were found to be
deficient.

28. Discussion Unnecessary [Sealed Bid]

Basic Requirement: Chapter VI, Section 3(c)(1)(e) of FTA C 4220.1F indicates that the sealed bid
method of procurement is appropriate when no discussion with bidders is needed.

Discussion: Of the four (4) procurements reviewed for this requirement, none were found to be
deficient.

29. Advertised/Publicized

Basic Requirement: Chapter VI, Section 3(¢)(2)(a) of FTA C 4220.1F requires that the invitation
for bids be publicly advertised and that bids be solicited from an adequate number of known suppliers,
providing them sufficient time to prepare bids prior to the date set for opening the bids.

Discussion: Of the seventeen (17) procurements reviewed for this requirement, none were found
to be deficient.

30. Adequate Number of Sources Solicited

Basic Requirement: Chapter VI, Section 3(c)(2)(b) of FTA C 4220.1F requires that proposals are
solicited from an adequate number of qualified sources and RFPs are publicized.

Discussion: Of the seventeen (17) procurements reviewed for this requirement, none were found
to be deficient.

31. Sufficient Bid Time [Sealed Bid]

Basic Requirement: Chapter VI, Section 3(¢)(2)(d) of FTA C 4220.1F requires that the invitation
for bids are publicly advertised and bids are solicited from an adequate number of known suppliers,
providing them sufficient time to prepare bids prior to the date set for opening the bids.

Discussion: Of the four (4) procurements reviewed for this requirement, none were found to be
deficient.
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33. Responsiveness [Sealed Bid]

Basic Requirement: Chapter VI, Section 3(c)(2)(f) of FTA C 4220.1F indicates that a firm fixed-
price contract award will be made in writing to the lowest responsive and responsible bidder.

A responsive bidder is a bidder who responds to the requirements of the solicitation.
Responsiveness is a fairly objective concept and is ascertainable at the time of bid opening. Requiring
strict responsiveness enables bidders to stand on equal footing and maintains the integrity of the sealed
bid system.

Discussion: Of the four (4) procurements reviewed for this requirement, none were found to be
deficient.

34. Lowest Bid [Sealed Bid]

Basic Requirement: Chapter VI, Section 3(¢)(2)(f) of FTA C 4220.1F requires that bidding
documents specify the factors, such as discounts, transportation costs, and life cycle costs that will be
considered in determining which bid was lowest. The grantee is thus obliged to review lowest total cost
when awarding on low price, if the aspects of this type of evaluation were specified in the solicitation.

Discussion: Of the four (4) procurements reviewed for this requirement, all were found to be not
applicable.

35. Rejecting Bids [Sealed Bid]

Basic Requirement: Section 9(c)(2)(e) of FTA Circular 4220.1E, states that “any or all bids may
be rejected if there is a sound documented business reason.” Reasons for possible bid rejection include
lack of responsiveness to the solicitation and lack of responsibility of the offeror.

Chapter VI, Section 3.c (2)(g) of FTA C 4220.1F indicates that any or all bids may be rejected if
there is a sound documented business reason.

Discussion: Of the four (4) procurements reviewed, two (2) were found to be not deficient and
two (2) were not applicable.

37. Price and Other Factors [RFP]

Basic Requirement: Chapter V1, Section 3(d)(2)(e) of FTA C 4220.1F requires that awards be
made to the firm whose proposal is most advantageous to the grantee's program with price and other
factors considered. Grantees may award to the proposer whose proposals offer the greatest business value
to the Agency based upon an analysis of a tradeoff of qualitative technical factors and price/cost to derive
which proposal represents the “best value.” “Best value” language must be in the solicitation.

Discussion: Of the thirteen (13) procurements reviewed for this requirement, none were found to
be deficient.

45. Advance Payments

Basic Requirement: Chapter IV, Section 2.b (5)(b) of FTA C 4220.1F indicates that FTA does not
authorize and will not participate in funding payments to a contractor prior to the incurrence of costs by
the contractor unless prior written concurrence is obtained from FTA.

Final Report: Procurement System Review for Omnitrans Page 20 of 162


http://www.fta.dot.gov/documents/FTA_Circular_4220.1F.pdf
http://www.fta.dot.gov/documents/FTA_Circular_4220.1F.pdf
http://www.fta.dot.gov/documents/FTA_Circular_4220.1F.pdf
http://www.fta.dot.gov/documents/FTA_Circular_4220.1F.pdf
http://www.fta.dot.gov/documents/FTA_Circular_4220.1F.pdf

Discussion: Of the twenty-six (26) procurements reviewed for this requirement, none were found
to be deficient.

46. Progress Payments

Basic Requirement: Chapter IV, Section 2.b. (5) (c) of FTA C 4220.1F indicates that progress
payments are allowed if:

1) They are only made to the contractor for costs incurred in the performance of the contract.
2) Adequate security is obtained (such as taking title, letter of credit or equivalent means)

Discussion: Of the twenty-six (26) procurements reviewed for this requirement, two (2) were
found to be not deficient and twenty-four were not applicable.

49. Liquidated Damages Provisions

Basic Requirement: Chapter IV, Section 2(b)(6)(b)(1) of FTA C 4220.1F indicates that grantee
may use liquidated damages if it may reasonably expect to suffer damages and the extent or amount of
such damages would be difficult or impossible to determine. In addition, the assessment for damages
shall be at a specific rate per day for each day of the overrun in contract time. The rate must be pre-
determined and specified in the third party contract.

Discussion: Of the twenty-six (26) procurements reviewed for this requirement, seven (7) were
found to be not deficient and nineteen were not applicable.

51. Qualifications Exclude Price [A & E]

Basic Requirement: Chapter VI, Section 3(f)(3)(b) of FTA C 4220.1F indicates that
qualifications-based competitive proposal procedures require that:

1) An offeror’s qualifications be evaluated
2) Price be excluded as an evaluation factor

Discussion: The single A&E procurement reviewed for this requirement was found to be not
deficient.

52. Serial Price Negotiations [A&E]
Basic Requirement: Chapter VI, Section 3(f)(3)(d) of FTA C 4220.1F indicates that:

e Negotiations be conducted with only the most qualified offeror

e Failing agreement on price, negotiations with the next most qualified offeror be conducted
until a contract award can be made to the most qualified offeror whose price is fair and
reasonable to the grantee.

Discussion: The single A&E procurement reviewed for this requirement was found to be not
deficient.
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53. Bid Guarantee [Construction over $100,000]

Basic Requirement: Chapter IV, Section 2(h)(1)(a) of FTA C 4220.1F requires that the Bid
Security:

e Equal five (5) percent of the bid price.

¢ Firm commitment such as a bid bond, certified check, or other negotiable instrument
accompanying a bid as assurance that the bidder will execute contractual documents as may
be required within the time specified.

Discussion: The two (2) construction contracts reviewed for this requirement were found to be
not deficient.

54. Performance Bond [Construction over $100,000]

Basic Requirement: Chapter IV, Section 2(h)(1)(b) of FTA C 4220.1F requires that the
Performance Security:

e [s executed in connection with a contract to secure fulfillment of all the contractor's
obligations under such contract;
e Amount is equal to 100 percent of the contract price.

Discussion: The two (2) construction contracts reviewed for this requirement were found to be
not deficient.

55. Payment Bond [Construction over $100,000]

Basic Requirement: Chapter IV, Section 2(h)(1)(c) of FTA C 4220.1F requires that the Payment
Security:

e Assures payment of all persons supplying labor and material.
e Includes required amounts as follows:
1) Fifty percent of the contract price if the contract price is not more than $1 million;
2) Forty percent of the contract price if the contract price is more than $1 million but not
more than $5 million; or
3) Two and a half million dollars if the contract price is more than $5 million.

Discussion: The two (2) construction contracts reviewed for this requirement were found to be
not deficient.

Buy America (Pre-Award and Post-Award Review)

In terms of Buy America requirements relating to reviews of rolling stock, two (2) bus
procurements were analyzed and found to be not deficient for pre-award reviews. One (1) of these bus
procurements was reviewed and found not deficient for post-award reviews, whereas the other was not
evaluated for post-award review as the vehicles had not yet been delivered.
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V.  FINDINGS OF DEFICIENCY IN FTA AND FEDERAL REQUIREMENTS

2. Contract Administration System

Basic Requirement: Chapter III, Section 3 of FTA C 4220.1F requires that grantees maintain a
contract administration system that ensures that contractors perform in accordance with the terms,
conditions, and specifications of their contracts or purchase orders.

Discussion: The contract administration system was found to be deficient due to multiple
concerns in this area based on procurements related to the Omnitrans sbX E Street Corridor Bus Rapid
Transit (BRT) Project. For example, a change order for $400,000 pertaining to this project was not
evaluated appropriately, and water channeling work was conducted without adherence to procurement
procedures such as developing an independent cost estimate. Furthermore, a staff augmentation contract
originally awarded for $99,000 was allowed to escalate to $539,000, indicating a lack of control and
contract management.

Best Practices: Timely execution of a definitive contract and up-to-date revisions to the contract
are important to ensure control over contractor performance. Prompt and accurate documentation of
contract changes is vital to the equitable settlement and close-out of the contract. The FTA recommends
that contract administration files routinely contain the following documentation:

e Executed contract and notice of award;

e Basis of award;

e Cost and price analysis;

e Board of Director approvals;

e History of the procurement;

e Approvals or disapprovals of waivers and deviations;

e Modifications and changes, including rationale for the change, determinations regarding their
scope, and cost/price analysis of any price increases or decreases.

Implementing a central contract administration and management function will ensure improved
management of contractor performance.

The following planning process should be followed to ensure an effective Contract
Administration System (See Appendix B for details):

Determine the required level of contract surveillance
Determine what contract administration functions (if any) will be delegated
Delegate contract administration as applicable

Develop a contract administration plan

A

Identify qualified personnel (as authorized and necessary) to represent the Contracting Officer
in administering contract requirements
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Corrective Action: Administration of various contracts for the sbX E Street Corridor BRT
Project, including the administration of the staff augmentation services contract, failed to meet the
requirements of FTA C 4220.1F, Chapter III, Section 3, related to contract administration systems.
Omnitrans must update policies and procedures to ensure that adequate controls are in place for contract
management and that all change orders, options periods, and modifications are adequately evaluated.
Training must be conducted with staff on these requirements and changes in the procurement system
must be verified within ninety (90) days from the date of the final report.

OmniTrans Response [Excerpted]: Omnitrans respectfully disagrees that these change orders
indicate the absence of a contract administration system that “ensures that contractors perform in
accordance with the terms and conditions, and specifications of their contracts or purchase orders.’
There is no evidence that suggests that the contractors in question have failed to perform.

’

Change order (CCO #32) was issued to provide a contractual mechanism to expedite the
processing of time sensitive field directives for electrical/utility, civil, station, and landscape/irrigation
work as directed by the Resident Engineer to avoid incurring additional costs and/or delays to the
project. A ROM (rough order of magnitude) was received, a sole source justification obtained and
reviewed. This change order was processed to increase controls and avoid costly ratifications. The
recommendation and business justification provided by the project team was evaluated and determined
to be within scope.

The water channeling work noted on the Draft Report as being “conducted without adherence to
procurement procedures such as developing an independent cost estimate” is addressed under Element 7
— Independent Cost Estimates.

Omnitrans respectfully disagrees that Contract IPMO12-23 to provide staff augmentation
services was “allowed to escalate to 8539,000, indicating a lack of control and contract management.”
Omnitrans considered the augmentation services to be a small procurement and utilized the FTA’s small
purchase procedures accordingly. Staff solicited proposals from three (3) qualified firms. Supporting
documentation was provided in the file to support Omnitrans’ decision to award to the most qualified
firm. The Board awarded an agreement to the highest qualified firm on May 2, 2012, in an amount not to
exceed 390,000 plus a 10% contingency of $9,000. Procurement correctly deemed IPMO12-23
Amendment No. 2 to be out of scope with the original small procurement and resulting contract,
illustrating that Omnitrans’ Procurement System does have adequate controls were in place. Amendment
No. 2 was processed as a sole source procurement and approved by the Board on January 9, 2013.

With the Omnitrans’ sbX E Street Corridor Bus Rapid Transit (BRT) Project on a tight schedule,
terminating the full agreement with APSI will have an adverse effect on completing the project on time,
within budget. With FTA'’s concurrence, Omnitrans proposes continued utilization of APSI for
scheduling and environmental services which are very critical at this juncture; Omnitrans will terminate
the utility coordination services component of the APSI agreement,; and issue an RFP for continued
utility coordination support through project completion.

Reviewing Contractor’s Response: The Contract Administration compliance element of the
Procurement System Review takes into consideration both policy and practice. Though OmniTrans
policies and procedures provided for coverage of contract administration functions such as change
orders, options, and closeouts, the Reviewing Contractor made the determination that these procedures
were not being consistently followed in procurement actions and will therefore require revision and
training of staff.
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OmniTrans disagreed with the individual deficiencies contributing to this finding and expressed
concerns regarding the evaluation of contract administration practices related to the procurements for
staff augmentation services, water channeling work, and a change order for $400,000 related to the sbX
project. These concerns are addressed below.

e The change orders noted by OmniTrans in their response remain deficient. Evidence has not
been provided that an adequate independent cost estimate was conducted for the water
channeling work and there is not sufficient justification that Change Order #32 for $400,000
was within scope. Creating a not-to-exceed dollar value for contract changes did not provide
the controls as required by OmniTrans procedures, and did not ensure that within-work scope
evaluation and cost analysis can occur on an individual change basis.

e The staff augmentation services contract (Contract IPMO12-23) was set in place as a Time
and Materials (T&M) type contract, which is the contract type with the highest risk to the
government. There was no rationale provided that explained the reasoning for selecting this
type of contract, there were no cost and price analyses performed, and the independent cost
estimate was inadequate without a breakdown of hourly rates. These issues indicate a lack of
effort to understand the true scope and cost of the contract. Ultimately, the contract was
awarded for the amount of $99,000 as a small purchase with limited competition, and was
allowed to escalate over 500% of that initial value. OmniTrans has not provided sufficient
evidence of sole source documentation that adequately justifies the escalation of contract
costs and that demonstrates that at least one of the five (5) conditions for the use of the sole
source method was met per FTA Circular 4220.1F. Furthermore, it is irrelevant that the Board
approved the change order as it was out of scope and did not comply with FTA requirements.
Lastly, what was lacking in OmniTrans’ evaluation was the availability of competition to
continue with the work. The market for these types of services is fairly substantial in
California and elsewhere.

Policies and procedures should be reviewed to ensure adequate coverage of effective contract
administration practices, staff must be trained on contract administration requirements, and compliance
must be verified within ninety (90) days from the date of the final report.

7. Independent Cost Estimates

Basic Requirement: Chapter VI, Section 6 of FTA C 4220.1F requires that: ““... in connection
with every procurement action ... grantees must make independent estimates before receiving bids or
proposals.” Establishing a cost estimate in advance of the offer using a method independent from the
perspective of offerors ensures a clear basis for analysis of cost or price, and provides essential
procurement and financial planning information. Independent cost estimates are made by qualified
engineering and functional staff who have first-hand knowledge of the commodity or service being
purchased. The cost estimate is developed based on product knowledge, experience, and market status,
and is used in performing price and cost analysis.

Discussion: Of the thirty-two (32) procurements reviewed, twelve (12) were found to be deficient
and twenty (20) were not deficient. The deficiencies stemmed from a range of issues including undated
estimates, budgeted amounts being used as the estimate, and insufficient detail or supporting analysis.
The deficiencies in this element pertained to sole source and RFP procurements.

Best Practices: Best Practices for obtaining independent cost estimates include:
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e Estimates are received from design firm or in-house technical personnel for construction
work,

e Published price lists or past pricing with inflation factors are analyzed, and

¢ Independent third-party staff member (not impacted by final procurement) develops these
estimates.

A template for developing Independent Cost Estimates is provided in Appendix C.

Corrective Action: OmniTrans already has coverage of independent cost estimates in Procedure
4000-1 of their policy and procedure manual; however, the lack of compliance in the element indicates
that procedures are not being followed for all procurement methods. OmniTrans must update its manual
to include detailed procedural guidance on developing independent cost estimates for each procurement
method such as IFBs, RFPs, sole source, and small purchases. Training must be conducted with staff on
updated procedures and compliance with these updated requirements must be verified by conducting an
internal audit of procurements within thirty (30) days from the date of the final report.

OmniTrans Response: Omnitrans does not disagree with the assessment on this element, however
it should be noted that the deficiencies were found on procurements that were awarded on or before
May, 2012. Omnitrans Procurement is under the direction of a new Procurement Director (PD). The new
PD identified the Independent Cost Estimate deficiencies soon after she joined Omnitrans on March 26,
2012 and has been working with all levels of staff and management to realign practices with FTA
guidelines and Omnitrans’ Procurement Policies & Procedures. Formal training was provided agency
wide on December 12, 2012 (See Exhibit B). Although we recognize the benefit of annual procurement
training to reinforce understanding, Omnitrans considers Corrective Action to be complete. Compliance
will be verified within thirty (30) days from the date of the final report and annually thereafter.

Reviewing Contractor’s Response: This corrective action plan is not acceptable. The standard
PSR review process calls for the evaluation of FTA-funded contracts open during the past 24-month
period ending March 31, 2013. As a result, contracts dated prior to March 2013 were reviewed. To ensure
compliance, OMNITRANS must verify compliance within thirty (30) days from the date of the final
report to relieve this deficiency.

13. Brand Name Restrictions

Basic Requirement: Chapter VI, Section 2(a)(3) and (a)(4)(f) of FTA C 4220.1F indicates that
specifying only a “brand name” product instead of allowing “an equal” product to be offered without
listing its salient characteristics is considered to be restrictive of competition.

Discussion: Of the twenty-three (23) procurements reviewed, six (6) were found to contain brand
names. Of these, two (2) were found to be deficient. One deficiency was related to the procurement of
fourteen (14), sixty-foot buses. The other pertained to the purchase of brand name bus filters that lacked
the “or equal” designation and salient characteristics in specifications.

Best Practices: The goal of the solicitation process is to determine the best buy. By specifying
brand names, competition can be limited. OmniTrans should work with requisitioners to determine
whether brand names can be deleted from design or performance specifications improving the
opportunity for full and open competition. Should the brand name be required, the designation “or
equal” will allow potential bidders to propose alternate brand names. Procurement personnel must
predetermine those salient physical and functional characteristics of the brand name product in order to
compare the proposed alternatives.
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Corrective Action: OmniTrans policies and procedures contain adequate coverage of brand name
or equal specifications; however, training must be conducted with user departments and requisitioners to
ensure that procedures are being followed. Compliance with procedures must be verified by conducting
an internal audit of procurements within thirty (30) days from the date of the final report.

OmniTrans Response [Excerpted]: Omnitrans respectfully disagrees that Contract file RFP-
PLN10-12 for Fourteen (14) Omnitrans Bus Rapid Transit Sixty Foot (60°) Stylized Articulated Low
Floor CNG Coaches (was a violation of the requirements for brand names (text added)). The reviewer
noted that the solicitation included appropriate approved equal language but did not include the salient
characteristics.

REP-PLN10-12 only included brand names or equal on subcomponents. It is neither practical
nor economical to list all of the salient characteristics for every subcomponent on a 60° CNG coach. The
solicitation included appropriate approved equal language in Sections I, and I1I:

Sections I: At any time during this procurement, and up to the time specified in IP2
Proposed Schedule for the Procurement, Proposers may request, in writing, a clarification, or
interpretation of any aspect, or a change to any requirement of the RFP or any addenda to the
RFP. Requests may include suggested substitutes for specified items and for any brand names,
which whenever used in this solicitation shall mean the brand name or approved equal. Such
written requests shall be made to the contact person. The Proposer making the request shall be
responsible for its proper delivery to the Agency as identified in Section 1 RFP on the form CER
2.0 Request for Pre-Offer Change or Approved Equal. Any request for a change to any
requirement of the Contract documents must be fully supported with technical data, test results,
or other pertinent information evidencing that the exception will result in a condition equal to or
better than that required by the RFP, without substantial increase in cost or time requirements.

Section II: In all cases, materials must be new and furnished as specified. Where brand
names or specific items are used in these specifications, consider the term “or approved equal”
to follow. Wherever such names appear, requests for approved equals must be submitted as
indicated in the terms and conditions and will only be accepted with the prior written approval
from Omnitrans.

Lastly, twenty-one (21) requests for approved equals were submitted and evaluated without
protest illustrating that the potential bidders understood the requirements and deemed it to be consistent
with fair and open competitive practices (See Exhibit C).

Compliance will be verified within thirty (30) days from the date of the final report and annually
thereafter.

Reviewing Contractor’s Response: This corrective action plan is not acceptable. OmniTrans
disagrees with this finding on the grounds that it is not feasible to include salient characteristics on brand
name or equal bus components. There is no exclusion with regards to brand name or equal requirements
for this type of procurement in FTA Circular 4220.1F. It is also not compliant practice to place the onus
on proposers to provide salient characteristics. However, the grantee does not need to reverse-engineer a
complicated part to identify precise measurements or specifications in order to describe its salient
characteristics. Finally, OmniTrans violated its own published procedures on brand names for this
procurement.
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OmniTrans must conduct training on brand name requirements and verify compliance within
thirty (30) days from the date of the final report.

16. Written Procurement Selection Procedures

Basic Requirement: Chapter III, Section 3(a) of FTA C 4220.1F requires that Grantees have
written selection procedures for procurement transactions.

Discussion: Of the seventeen (17) procurements reviewed, seven (7) were found to be deficient
and ten (10) were not deficient. In an IFB procurement, the selection procedures in the solicitation
document stated that “Contract award will be made to the bidder whose bid meets the requirements
contained herein and is most advantageous to OmniTrans.” This statement is clearly inconsistent with the
standard process of awarding an IFB to the lowest responsive and responsible bidder. Another deficiency
was related to a towing services RFP-method procurement that contained different evaluation factors and
weighting assignments across the solicitation, evaluation forms completed by the evaluation committee,
proposal analysis completed by the contract specialist, and letters of regret communicated to
unsuccessful offerors. Procurements for onsite security services and paratransit on-board video
surveillance were also conducted without following the evaluation process stated in the solicitation.

Best Practices: The grantee should establish written selection procedures in every solicitation.
Once proposals are received, evaluators should follow these criteria when considering the proposals
submitted and document the evaluators’ findings. Documentation for all procurements should be
maintained in a central location regardless of award amount. The request for quotation for any small
purchase should contain language identifying the basis for award (such as lowest priced responsive offer)
and a copy of it should be included in the file.

Corrective Action: OmniTrans policies and procedures contain contractor selection requirements
for each procurement method and do not need to be revised. However, training must be conducted on
these requirements and compliance must be verified within thirty (30) days from the date of the final
report.

OmniTrans Response: Omnitrans agrees with this assessment. Training will be provided to the
Procurement Team on June 13, 2013 (See Exhibit D). Compliance will be verified within (30) days from

the date of the final report and annually thereafter (See Exhibit E).

Reviewing Contractor’s Response: OmniTrans has indicated that training will be provided and
compliance will be verified within thirty (30) days from the date of the final report. This corrective action
is acceptable and will address the deficiency in written procurement selection procedures if completed.

18. Award to Responsible Contractors

Basic Requirement: Chapter VI, Section 8(b) of FTA C 4220.1F requires that grantees make
awards only to responsible contractors possessing the ability to perform successfully under the terms and
conditions of a proposed procurement. Responsibility may be affected by new information up to the time
of contract award. Responsibility determination factors include whether the prospective contractor has:

e The appropriate financial, material, equipment, facility and personnel resources and expertise

(or the ability to obtain them) necessary to indicate its capability to meet all contractual
requirements;
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e The capability to comply with the required delivery schedule considering all their existing
business commitments;

e A satisfactory record of performance;

e A satisfactory record of integrity;

e Legal qualification to contract with grantee; and supplied all necessary information in
connection with the inquiry concerning responsibility.

Discussion: Of the twenty-six (26) procurements reviewed for compliance with this element,
nineteen (19) were found to be deficient and seven (7) were not deficient. In many cases the procurement
documentation lacked evidence of an EPLS/SAM check for debarment/suspension or the responsibility
determinations were not completed prior to award. However, it was apparent from the contract files
reviewed that OmniTrans has made a recent effort to conduct responsibility checks post-award and that a
system is currently in place.

Best Practices: There are many proven methods to determine whether or not a supplier is
responsible, including:
e Visiting the supplier’s facility;
e Examining prior work performed by the supplier;
e Checking financial and client references;
e Evaluating prior performance reports; and reviewing the Federal debarred/suspended
contractor listing.

A contractor responsibility determination form is provided as Appendix D in this report.
OmniTrans should utilize this proposed form or a facsimile to document responsibility determinations.

Corrective Action: During the period of the PSR review, OmniTrans added an EPLS/SAM search
to their standard responsibility checklist. Evidence must be provided of this updated checklist, staff must
be trained on using the new form, and compliance must be verified by conducting an internal audit of
procurements within thirty (30) days from the date of the final report.

OmniTrans Response: During the period of the PSR review, Omnitrans added an EPLS/SAM
search to their standard responsibility checklist. Evidence of this updated checklist is attached (See
Exhibit A), staff has been trained on using the new form, and compliance will be verified by conducting
an internal audit of procurements within thirty (30) days from the date of the final report and annually
thereafter.

Reviewing Contractor’s Response: This corrective action plan is not acceptable. OmniTrans
submitted a responsibility checklist (See Appendix Q) that includes verification that contractors are “not
on declined or suspended listings.” This form does not include specific mention of an EPLS/SAM search.
Further, the training agenda submitted for corrective action does not include training on the use of
updated responsibility forms. OmniTrans must conduct training with staff on responsibility requirements
and conduct an internal audit of procurements within thirty (30) days from the date of the final report to
verify compliance.

21. Fair and Reasonable Price Determination [Micro-Purchases]

Basic Requirement: Chapter VI, Section 3(a)(2)(c) of FTA C 4220.1F indicates that micro-
purchases are those purchases under $3,000. Micro-purchases requirements follow these guidelines:

e May be made without obtaining competitive quotations.
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e There should be equitable distribution among qualified suppliers and no splitting of
procurements to avoid competition.
e Document that the price is fair and reasonable and how this determination was derived.

Discussion: Of thirteen (13) procurements reviewed for this requirement, twelve (12) were found
to be deficient and one (1) was not deficient. These deficient micro purchase files did not include a fair
and reasonable price determination that was conducted prior to award. Omnitrans had recently completed
a post-award fair and reasonable price determination form, which showed that a process is now being
followed.

Best Practices: The FTA Best Practices Manual suggests that grantees prepare some “boilerplate”
determinations for signature that allows one to fill in the blanks, sign, and file it. Such a form might
contain language that states that the price is fair and reasonable based on the buyer's knowledge of these
or equivalent commercial items sold in the open marketplace. The form included as Appendix E to this
report can be used as a basis to determine price reasonableness.

Corrective Action: Policies and procedures currently provide adequate requirements on
conducting fair and reasonable price determinations for micro purchases. Staff training must be
conducted on these procedures and compliance must be verified by undergoing an internal audit of
micro-purchase files within thirty (30) days from the date of the final report.

OmniTrans Response: Staff training was conducted in January, however follow-up training will
be provided again on June 13, 2013 (See Exhibit D). Compliance will be verified by conducting an
internal audit within thirty (30) days from the date of the final report, and annually thereafter.

Reviewing Contractor’s Response: Training is scheduled for June 13, 2013 on fair and reasonable
price determinations. Compliance will be verified by conducting an internal audit within thirty (30) days
from the date of the final report. This corrective action plan is acceptable.

23. Price Quotations [Small Purchases]

Basic Requirement: Chapter VI, Section 3(b)(2) of FTA C 4220.1F defines small purchase
procedures as those relatively simple and informal procurement methods for securing services, supplies,
or other property that cost more than $3,000, but do not cost more than the simplified acquisition
threshold fixed at 41 U.S.C. § 403(11) (currently set at $100,000). It also indicates that price or rate
quotations shall be obtained from an adequate number of qualified sources.

Discussion: Of the six (6) small purchases reviewed for this requirement, one (1) was found to be
deficient and five (5) were not deficient. The deficient procurement was for methane detection services
and did not include an adequate number of quotations.

Best Practices: The FTA recommends the solicitation of at least three firms for each small
purchase to ensure an adequate level of competition is received. It is not unusual to have procedures that
require rotation of sources as well as to broaden the base of competitors. Competitive quotes can be
noted on the requisition form used. To improve effectiveness, procurement staff should not approve
transactions that lack the required quotations without a waiver or sole source justification. Evidence of
market analysis and the appraisal of competition should be included for single source procurements.

Corrective Action: Omnitrans explicitly requires three or more price quotations for all
procurements between $3,000.01 and $25,000 in their current policies and procedures. Staff must be
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trained on these requirements and compliance must be verified by conducting an internal review of
procurement files within thirty (30) days from the date of the final report.

OmniTrans Response: Omnitrans respectfully disagrees that Contract file IPM011-24 to provide
methane detection consulting services is deficient with respect to the small purchase requirements.
Omnitrans Counsel considered this procurement to be specialized enough to meet the statutory
requirements of a specialized design profession under Government code 53060 and that these specialized
services were procured as a sole source (See Exhibit F). A non-competitive checklist should have been
used instead.

Reviewing Contractor’s Response: OmniTrans submitted a sole source justification and approval
form for the procurement of methane detection consulting services. After considering this new
documentation, the Reviewing Contractor reaffirms that this procurement was a single bid and that
adequate competition was lacking. Two contractors were solicited for quotes; however, only one
response was received. This procurement was incorrectly classified as a sole source as FTA conditions
for the use of this method were not met. Sufficient evidence that justifies the lack of adequate
competition has not been provided, and this individual procurement remains deficient.

The corrective action plan submitted by OmniTrans is not acceptable. Training must be
conducted on obtaining adequate competition for small purchases and compliance must be verified
within thirty (30) days from the date of the final report.

24. Clear, Accurate and Complete Specifications

Basic Requirement: Chapter I1I, Section 3(a)(1)(a), (b), and (d) of FTA C 4220.1F requires that
grantees have a clear and accurate description of the technical requirements for the material, product, or
service to be procured. Complete and accurate specifications are required to ensure that all potential
bidders are given equal knowledge on grantee’s requirements.

Discussion: Of the thirty-two (32) procurements reviewed for this requirement, one (1) was found
to be deficient and thirty-one (31) were not deficient. The deficiency was due to a procurement for MS
Office Training that did not include a specification or statement of work.

Best Practices: The FTA Best Practices Manual suggests that the specifications describe the
grantees needs “as completely, clearly, accurately, and unambiguously as possible” in order to prevent
the shipment of inadequate goods, and to prevent claims arising from errors. The grantee must ensure
that specifications are clearly written and reviewed by enough people to ensure completeness and to
insist that all orders and contracts contain clear specifications. See Appendix F for an outline of a
statement of work that can be used as a basis for developing a complete list of requirements for
contractors.

Corrective Action: Omnitrans procurement procedures contain more specific guidance on
specifications for formal solicitation methods than for small purchases. Procedures should be revised to
incorporate requirements regarding clear and accurate specifications for small purchases to ensure
compliance going forward. Training must be conducted on these revised procedures and compliance
must be verified through a self-audit of small purchases within thirty (30) days from the date of the final
report.
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OmniTrans Response: Although Omnitrans agrees that the one (1) small purchase solicitation did
not include a written specification or a statement of work, the FTA’s Best Practices and Omnitrans’
Procurement Procedure 2030-1 does allow for telephone quotes. Chapter 4. “Depending on the
requirements of the method of procurement you choose, you may solicit offers in a telephone call or in
many other forms ranging up to multi-volume requests for proposals.”

It is worth noting that this was an isolated instance that was facilitated by an employee who is no
longer with Omnitrans. The current procurement team will receive refresher training on June 13, 2013
to reinforce their understanding (See Exhibit D). Compliance will be verified by undergoing an internal
audit of the files within thirty (30) days from the date of the final report, and annually thereafter (See
Exhibit E).

Reviewing Contractor’s Response: This corrective action plan is acceptable. Training should be
conducted as planned and compliance must be verified within thirty (30) days from the date of the final
report.

25. Adequate Competition- Two or More Competitors

Basic Requirement: Chapter VI, Section 3.i(1)2.a. of FTA C 4220.1F indicates that adequate
competition exists when two or more responsible bidders are willing and able to compete effectively for
the business.

Discussion: Of the seventeen (17) procurements reviewed for this requirement, three were found
to be deficient and fourteen (14) were not deficient. The most significant deficiency in this area was
related to preliminary architecture and engineering services for the sbX E Street Corridor Bus Rapid
Transit (BRT) Project. Only a single bid was received for this procurement, which was valued at over
$15 Million. Given the magnitude of the opportunity and the sizeable market of suppliers available to
complete this work, multiple bids should have been received and additional market research should have
been conducted to identify potential suppliers.

Best Practices: Efforts should be made to re-bid those items where only one supplier had
submitted a bid under a specific IFB. In those instances where the judgment is made that there are no
reasonable alternate sources, a single source justification must be included in the file describing the
reasons for that determination. Further, the grantee should pre-qualify suppliers so that an ample number
of suppliers bid on its requirements. See Appendix G for a form to be used to document decisions on
single bids.

Corrective Action: Procurement policies and procedures currently provide sufficient guidance on
adequate competition. However, training must be conducted with staff on these requirements —
particularly for those individuals involved in the procurement of A&E services. Training and verification
of compliance with procedures must be completed within thirty (30) days from the date of the final
report.

OmniTrans Response: Contract PLNOS-1 for the preliminary architecture and engineering
services for the sbX E Street Corridor Bus Rapid Transit (BRT) Project was outside of the scope of this
PSR. This agreement was awarded on June 4, 2008 and fell within the scope of the PSR conducted on
November 3-8, 2008 (See Exhibit G).
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Although Omnitrans agrees that the RFPs for SAS13-02 VolP Public Address System, and
MKT13-17 Bus Stop Amenity Advertising did not secure two or more responsible bidders, staff followed
the FTA guidelines for determining the validity of the procurement by reviewing the specifications and
surveying potential sources. Both solicitations were advertised in newspapers of general circulation,
posted online via Omnitrans’ bidding system PlanetBids, and distributed to potential sources. Surveys
were conducted for each solicitation and the validity of the procurement verified (See Exhibit H).

Reviewing Contractor’s Response: This corrective action plan is not acceptable and efforts by
OmniTrans to provide additional documentation are not sufficient to clear this finding. The single bid
analysis documentation submitted in the grantee’s response to the Draft Report was undated. Therefore,
it cannot be verified that this analysis was completed prior to contract award. No documented efforts
were made to consider the re-bid of the bus stop amenity advertising or VoIP public address system
procurements, nor were any extensions made to the solicitation timeframe. For example, one potential
bidder for the VoIP public address system stated that the time frame was too short to submit a proposal;
no time extension was made as a result. No sources sought notices or Requests for Information were
conducted for either of these procurements to understand the capabilities of the marketplace prior to the
solicitation process.

Omnitrans must conduct training with staff on adequate competition requirements and verify
compliance within thirty (30) days from the date of the final report.

32. Bid Opening [Sealed Bid]

Basic Requirement: Chapter VI, Section 3(¢)(2)(e) of FTA C 4220.1F requires that all bids be
publicly opened at the time and place prescribed in the invitation for bids. An important part of this
process is that bids remain sealed until bid opening. Also, it is important that there is proper notation of
the time and receipt of the bid to ensure that all bids are eligible for consideration. This ensures fairness
in the competitive process.

Discussion: Of the four (4) sealed bid procurements reviewed for this requirement, three (3) were
deficient and one (1) was not deficient. The sealed bid procurement for the sbX E Street construction
project contained a bid opening document that was not signed. The bus painting and wrapping
procurement only included a sign-in sheet for the bid opening and no documentation providing evidence
that all bids were opened at the time and date set in the solicitation. The third deficiency related to a VoIP
system procurement that was missing a bid opening form altogether. The bid opening documentation
associated with the vehicle maintenance facility construction project was not deficient.

Best Practices: Some procedures which could be incorporated into a bid receipt and opening
system as recommended in the Best Practices Procurement Manual include:

e Time and date-stamp bid packages as they arrive.
e Keep unopened bids in a secured location.

e On the day of receipt of bids, establish a place where bids will be read and can be deposited
and time-stamped.

e Shortly before the time for receipt of bids, be sure all bids have been collected and brought to
the designated area.

e At the designated time, announce that the time set for receipt of bids has arrived and that no
further bids will be received.
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e Read bids aloud and have bids recorded on an Abstract of Bids form which is signed and
dated then made available to the public, and incorporated into the procurement file.

e Some grantees also publish the bid results on their websites to avoid record requests and to
replace sending letters to unsuccessful bidders. A Bid Opening template is included in
Appendix H.

Corrective Action: Omnitrans must implement a standard bid opening form that can be utilized in
future sealed bid procurements. Evidence of this form must be provided and included in policies and
procedures. Staff must be trained on these updated procedures and compliance must be verified within
thirty (30) days from the date of the final report.

OmniTrans Response: Omnitrans agrees with this assessment. Omnitrans will revise its policies
and procedures with a standard bid opening form. Training will be provided on June 13, 2013 (See
Exhibit D). Compliance will be verified by undergoing an internal audit of the files within thirty (30)
days from the date of the final report, and annually thereafter.

Reviewing Contractor’s Response: Training is currently scheduled for June 13, 2013 and
compliance will be verified within thirty (30) days from the date of the final report. This corrective action
plan is acceptable as a means of addressing this finding.

36. Evaluation [RFP]
Basic Requirement: Chapter VI, Section 3(d)(2)(b) of FTA C 4220.1F requires that:

e All evaluation factors are identified along with their relative importance;

e Grantees have a method in place for conducting technical evaluations of the proposals
received and for selecting awardees.

Discussion: Of the thirteen (13) procurements reviewed for this requirement, five (5) were found
deficient and eight (8) were not deficient. The solicitations for towing services, onsite security services,
and paratransit onboard surveillance did not state the relative importance of evaluation factors. In another
solicitation for HVAC and EMS maintenance/repair, the evaluation criteria section stated that “any other
relevant factors as determined solely by the agency” would be considered in the evaluation of proposals.

Best Practices: The chosen method of solicitation must take into account factors other than price
alone. Price must always be a factor in establishing the competitive range, unless the work envisioned is
an Architectural and/or Engineering type of services. For construction type procurements where design
must occur during the performance period, either a design-build or two-step procurement method should
be used. The intention to use a specific method of procurement must be stated in all solicitation
documents in order to provide clear expectations from potential contractors.

Corrective Action: There is a lack of knowledge around the RFP evaluation process at Omnitrans.
Training must be conducted on RFP procedures and evaluations and compliance with updated
requirements must be verified within thirty (30) days from the date of the final report.

OmniTrans Response: Omnitrans agrees with this assessment. Training will be provided on June
13, 2013 (See Exhibit D). Compliance will be verified by undergoing an internal audit of the files within
thirty (30) days from the date of the final report, and annually thereafter (See Exhibit E).
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Reviewing Contractor’s Response: Training is currently scheduled on RFP evaluation for June
13, 2013 and OmniTrans plans to conduct an internal audit of a sample of procurements within thirty
(30) days from the date of the final report. This plan to address the finding is acceptable.

38. Sole Source If Other Award Is Inadequate

Basic Requirement: Chapter VI, Section 3(i)(1)(b) of FTA C 4220.1F allows for procurements by
non-competitive proposal only when the contract award is inadequate under other procurement methods
and at least one of the conditions outlined below exists:

1. Item or service is only available from a single source;

2. Public exigency or emergency for the requirement will permit a delay from competitive
bidding;

3. FTA authorizes non-competitive negotiations; or

4. Competition is deemed inadequate.

Title 49 U.S.C., Paragraph 5307(a)(1) defines such a capital maintenance item as one that is
procured directly from the original manufacturer or supplier of the item to be replaced and the grantee
first certified in writing to the FTA: (i) that such manufacturer or supplier is the only source for such
item; and (ii) that the price of such item is no higher than the price paid for such item by like customers.

Discussion: Of the nine (9) sole source procurements reviewed for this requirement, seven (7)
were found deficient and two (2) were not deficient. The sole source justifications for the procurement of
vehicle parts, bus wash repair components, computer supplies, and cellular services did not meet FTA
conditions for the use of this procurement method. Furthermore, two (2) software maintenance contracts
were renewed without competition and lacked base contracts with the software providers. Beyond the
nine (9) contract files reviewed, there have been 490 sole source procurements over the last two years
alone. This is a cause for overall concern regarding competition and corrective action must be taken to
improve in this area.

Best Practices: The grantee should ensure that in sole source situations, the proper review of
competition is performed prior to the approval of waivers. Each requirement subjected to review should
assess whether or not a brand name or specified source is truly the only possible option for the grantee.
Documentation must be thorough and specific, outlining the detailed reasoning for the sole source action.
See Appendix I for an example of a Sole Source Justification Form.

Corrective Action: Omnitrans has detailed procedures regarding the appropriate use of sole
source procurements; however, there appears to be confusion between the correct approaches for FTA-
funded versus non-FTA-funded procurements. Omnitrans must conduct training on FTA sole source
requirements and conduct a follow-up audit evidencing compliance within thirty (30) days from the date
of the final report.

OmniTrans Response: Omnitrans agrees with this assessment. Training will be provided to the
Procurement Team on June 13, 2013 (See Exhibit D). Compliance will be verified by undergoing an
internal audit of the files within thirty (30) days from the date of the final report, and annually thereafter
(See Exhibit E). Agency wide training will be provided within 30 days. A date/time/location has not yet
been determined.
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Reviewing Contractor’s Response: Training is currently scheduled on sole source procedures for
June 13, 2013 and OmniTrans plans to conduct an internal audit to verify compliance within thirty (30)
days from the date of the final report. This plan to address the finding is acceptable.

39. Cost Analysis Required [Sole Source]

Basic Requirement: Chapter VI, Section 6(a) of FTA Circular 4220.1F confirms that a cost
analysis must be obtained when the offeror submits elements (labor hours, overhead, materials, etc.),
when the price competition is inadequate, when there is only a sole source available, or when an order is
changed. The recipient is not obligated to obtain a cost analysis where price reasonableness of the
proposed contracts can be justified on the basis of a catalog or market price of a commercial product sold
in large quantities to the general public, or where law or regulation have established price.

Discussion: Of the nine (9) sole source procurements reviewed for this requirement, eight (8)
were found to be deficient. In the majority of these cases, there was no visible effort made to conduct a
sole source cost analysis and no documentation was provided.

Best Practices: The grantee may consider the following Best Practices in cost analysis--

e Verification of cost or pricing data and evaluation of cost elements
e [Evaluation of effect of offeror’s current practices on future costs
e Comparison of costs proposed with actual or previous cost estimates

e Verification of offeror’s costs with Federal cost principles
A cost analysis template is provided as Appendix J in this report.

Corrective Action: Omnitrans must conduct training on developing cost and profit analysis for
sole source procurements (including analysis of fixed fee) and verify compliance by conducting a self-
audit of sole source procurements within thirty (30) days from the date of the final report.

OmniTrans Response: Omnitrans agrees with this assessment. Training will be provided on June
13, 2013 (See Exhibit D). Compliance will be verified by undergoing an internal audit of the files within
thirty (30) days from the date of the final report, and annually thereafter (See Exhibit E).

Reviewing Contractor’s Response: Training is currently scheduled on cost analysis for sole
source procurements. This training will take place on June 13, 2013 and should include analysis of fixed
fee. OmniTrans plans to conduct an internal audit to verify compliance within thirty (30) days from the
date of the final report. This corrective action plan is acceptable.

40. Evaluation of Options

Basic Requirement: Chapter VI, Section 7(b) of FTA C 4220.1F requires that the option
quantities or periods contained in the contractor's bid or offer are evaluated in order to determine contract
award. When options have not been evaluated as part of the award, the exercise of such options will be
considered a sole source procurement.

Discussion: Of the twenty-six (26) procurements reviewed for this requirement, two (2) were
deficient, five (5) were not deficient, and nineteen (19) were not applicable. Option period pricing was
not evaluated at the time of award for the sbX E Street construction project and for the procurement of
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fourteen 60 foot buses. Option pricing must be evaluated at the time of award if Omnitrans reasonably
expects to exercise options in the future and this evaluation should be sufficiently documented in the
procurement file.

Best Practices: Option years should be evaluated separately from the base year when making
contract awards. Options exercised that were not evaluated at the time of contract award should be
treated as sole source procurements.

Corrective Action: Omnitrans must conduct training on the evaluation of options and verify
compliance with FTA requirements within thirty (30) days from the date of the final report.

OmniTrans Response. Omnitrans agrees with this assessment. Training will be provided on June
13, 2013 (See Exhibit D). Compliance will be verified by undergoing an internal audit of the files within
thirty (30) days from the date of the final report, and annually thereafter (See Exhib0it E).

Reviewing Contractor’s Response: Training is currently scheduled on the evaluation of options
for June 13, 2013. OmniTrans plans to conduct an internal audit to verify compliance within thirty (30)
days from the date of the final report. This corrective action plan is acceptable.

41. Cost or Price Analysis

Basic Requirement: Chapter VI, Section 6.a.b.c. of FTA C 4220.1F requires that grantees perform
a cost or price analysis in connection with every procurement action, including contract modifications.

Discussion: Of the twenty-three (23) procurements reviewed for this requirement, ten (10) were
deficient and thirteen (13) were found not deficient. The deficiencies were either caused by missing cost
or price analysis or by incomplete efforts that lacked profit evaluation or analysis of extreme
discrepancies in pricing received.

Best Practices: The grantee must ensure that all contract specialists understand the elements of
price analysis, and that files reflect the use of such analysis to show a logical determination of price
reasonableness. Sources of information that are available to conduct a price analysis include:

e Comparisons with other competitive proposals
e Previous contracts

e (Catalog or market prices

e Historical prices and trending

e Independent cost estimates

One method to record this analysis is through use of a preprinted form on which a contracting
officer (or other responsible person) can annotate a finding of fair and reasonable pricing and check off
the most common reasons why this would be so such as catalog or market prices offered in substantial
quantities to the general public, regulated prices (e.g., for many utilities purchases), or comparison with
recent prices for similar goods and services.

The grantee should conduct a more thorough analysis of price variances on bids, examining
variances from the independent estimate as well as the differences between bids recorded. A price
analysis template is provided as Appendix K in this report.
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Corrective Action: Omnitrans must conduct training on cost and price analysis procedures and
verity compliance with updated requirements within thirty (30) days from the date of the final report.

OmniTrans Response: Omnitrans agrees with this assessment. Training will be provided on June
13, 2013 (Exhibit D). Compliance will be verified by undergoing an internal audit of the files within
thirty (30) days from the date of the final report, and annually thereafter (Exhibit E).

Reviewing Contractor’s Response: Training is currently scheduled on cost and price analysis for
June 13, 2013. OmniTrans plans to conduct an internal audit to verify compliance within thirty (30) days
from the date of the final report. This corrective action plan is acceptable.

42. Written Record of Procurement History

Basic Requirement: Chapter 11, Section 3(d)(1) of FTA C 4220.1F requires that grantees
maintain records detailing the history of each procurement. The basis for contract price requirement
applies to all procurements except micro-purchases. At a minimum, the following must be included in the
record:

e The rationale for the method of procurement;

e Selection of contract type;

e Reasons for contractor selection or rejection;

Discussion: Of the thirty-one (31) procurements reviewed for this requirement, nine (9) were
found to be deficient and twenty-two (22) were not deficient. Though Omnitrans demonstrated the
implementation of written record templates, the history of the procurement was often missing elements
such as the basis for contract type, basis for contract price, and reasons for contractor selection or
rejection. This deficiency was not isolated to a single procurement method and spanned small purchases,
sole source, RFPs, and IFBs.

Best Practices: The Best Practices Manual states “a properly documented procurement file
provides an audit trail from the initiation of the requirement to the beginning of the contract.” In addition,
a well-documented file can be interpreted on its own, without any assistance or additional information.

Omnitrans should initiate a method of central tracking of their procurement activity. A policy
describing the need for important file documentation to be captured in purchasing files should be
established. Training should be provided to all personnel involved in the procurement process to ensure
that proper procedures are being followed. In addition, the use of checklists would facilitate this process.
The Best Practices Procurement Manual recommends the following procurement file documentation
where appropriate:

Purchase request, acquisition planning information and other pre-solicitation documents
Evidence of availability of funds

Rationale for the method of procurement (negotiations, formal advertising)

List of sources solicited

Independent cost estimate

State of work/scope of services

Copies of published notices of proposed contract action

Copy of the solicitation, all addenda and all amendments

Liquidated damages determination
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e An abstract of each offer or quote

e Contractor’s contingent fee representation and other certifications and representations
e Contracting Officer’s determination of contractor responsiveness and responsibility

e (Cost or pricing data

e Determination that price is fair and reasonable including an analysis of the cost and price data
e Required internal approvals for award

Notice of award

Notice to unsuccessful quoters or offerors and record of any debriefing

Record of any protest

Bid, Performance, Payment or other bond documents and notices to sureties
Required insurance documents, if any, and

Notice to proceed

Appendix L provides an example of a procurement summary for potential use.

Corrective Action: Omnitrans has developed and plans to implement a procurement planning
template for use in future procurements. Omnitrans must conduct training on written record procedures
and templates and verify compliance with FTA requirements within thirty (30) days from the date of the
final report.

OmniTrans Response: Omnitrans developed and implemented a procurement planning template
for use in future procurements (See Exhibit A). Omnitrans informally trained procurement staff on
written record procedures and templates and will follow up with formal training on June 13, 2013 (See
Exhibit D). Compliance will be verified by undergoing an internal audit of the files within thirty (30)
days from the date of the final report, and annually thereafter (Exhibit E).

Reviewing Contractor’s Response: OmniTrans submitted a procurement planning template along
with the response to the Draft Report. Training is currently scheduled for June 13, 2013 on the use of this
planning template and on procurement history forms. OmniTrans plans to conduct an internal audit to
verify compliance within thirty (30) days from the date of the final report. This corrective action plan is
acceptable.

43. Exercise of Options

Basic Requirement: Chapter V, Section 7.a. (1) (a)(b)(c) 2 of FTA C 4220.1F requires that the
exercise of an option is in accordance with the terms and conditions of the option stated in the initial
contract awarded.

e An option may not be exercised unless it is determined that the option price is better than
prices available at the time the option is exercised.

Discussion: Of the twenty-six (26) procurements reviewed for this requirement, three (3) were
deficient and twenty-three (23) were not applicable. These deficiencies were primarily due to the fact that
option periods were exercised without verifying that prices were still fair and reasonable for the sbX E
Street construction project and for the procurement of fourteen 60 foot buses.

Best Practices: When options are used, separate negotiations of the price of each option period is
performed. This allows the agency to better understand pricing levels for each year of performance,
rather than use average prices over a longer period. Options priced on a yearly basis also allows for the
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assessment of the price of the option against market prices prior to a decision to exercising the right.
Options must be included in the contract in order to be exercised.

Corrective Action: Omnitrans must conduct training on procedures regarding exercising options,
and verify compliance with FTA requirements within thirty (30) days from the date of the final report.

OmniTrans Response: Omnitrans does not disagree with the assessment on this element, however
it should be noted that the deficiencies were found on procurements that were awarded on or before
September, 2011. Formal training will be provided on June 13, 2013 (See Exhibit D). Compliance will be
verified by undergoing an internal audit of the files within thirty (30) days from the date of the final
report, and annually thereafter (See Exhibit E).

Reviewing Contractor’s Response: The procurements found deficient in this element were
completed within the standard 24-month sample period applicable to all Procurement System Reviews.
Training is currently scheduled on procedures around the exercise of options for June 13, 2013.
OmniTrans plans to conduct an internal audit to verify compliance within thirty (30) days from the date
of the final report. This corrective action plan is acceptable.

44. Out of Scope Changes

Basic Requirement: Chapter VI, Section 3(i)(1)(b) of FTA C 4220.1F indicates that a contract
change that is not within the scope of the original contract is considered a sole source procurement. The
grantee must justify why an amendment was the only feasible course of action, and must comply with
FTA requirements for cost analysis and profit negotiation.

Discussion: Of the twenty-six (26) procurements reviewed for this requirement, two (2) were
deficient and twenty-four were not applicable. A change order for $400,000 pertaining to the sbX E
Street construction project was not evaluated appropriately, and a staff augmentation contract originally
awarded for $99,000 was allowed to escalate to $539,000.

Best Practices: Proposed changes to a contract must be evaluated to determine whether they
constitute a cardinal change to the contract. A change that adds tasks not related to the original scope of
work would be considered out-of-scope. A significant change in the value of the contract can sometimes
indicate the change may be outside of the scope of the work originally envisioned. An out-of-scope
change must be treated as a sole source procurement. A change order evaluation template is provided in
Appendix M.

Corrective Action: Change orders for the staff augmentation contract for the sbX E Street
Corridor BRT Project failed to meet the requirements of FTA C 4220.1F, Chapter VI, Section 3(i)(1)(b),
related to out of scope changes. Omnitrans must conduct training on procedures regarding contract
changes and verify compliance with FTA requirements within thirty (30) days from the date of the final
report.
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OmniTrans Response.: Both of the change orders found to be deficient were processed as sole
source procurements but did not comply with FTA requirements for cost analysis and profit negotiation
(See Exhibit I). As noted in Element 2, with the Omnitrans’ sbX E Street Corridor Bus Rapid Transit
(BRT) Project is on a tight schedule, terminating the full agreement with APSI will have an adverse effect
on completing the project on time, within budget. With FTA’s concurrence, Omnitrans proposes
continued utilization of APSI for scheduling and environmental services, and will terminate the utility
coordination services component of the agreement and issue an RFP for continued support through
project completion.

Training will be provided on June 13, 2013 (See Exhibit D). Compliance will be verified by
undergoing an internal audit of the files within thirty (30) days from the date of the final report, and
annually thereafter (See Exhibit E).

Reviewing Contractor’s Response: As noted in the Reviewing Contractor’s Response to element
number two (contract administration), there is not sufficient justification that Change Order #32 for
$400,000 was within scope or met sole source requirements. With respect to terminating the staff
augmentation services contract, this contract remains deficient from a compliance perspective.

Training on change order procedures is scheduled for June 13, 2013 and OmniTrans plans to
conduct an internal audit to verify compliance within thirty (30) days from the date of the final report.
These aspects of the corrective action plan are acceptable.

47. Time and Materials Contracts

Basic Requirement: Chapter VI, Section 2.c. (2) (b) of FTA C 4220.1F indicates that Time and
Materials Contracts should be used only:

e After a determination that no other type of contract is suitable

e If the contract specifies a ceiling price that the contractor shall not exceed except at its own
risk.

Discussion: Of the twenty-six (26) procurements reviewed for this requirement, two (2) were
found to be deficient, and two (2) were not deficient. The procurements for staff augmentation and
vehicle maintenance facility A&E services did not include a determination that no other type of contract
was suitable.

Best Practices: A decision matrix can be created which lists the prerequisites for each contract
type (such as fixed price, time and materials, cost reimbursement) in order to determine that the method
chosen is suited to the complexity of the specifications or statement of work (See Appendix N, Method
of Procurement Decision Matrix). The FTA mandates that the grantee specify a maximum obligation
(ceiling price) in any time and materials contract, thus limiting the financial obligation of the grantee.

The requirement for detailing the method of procurement and contract type in the procurement
file must be indicated. Time and materials contracts must only be utilized after all other contract types
have been considered. If a time and materials contract is determined to be the most suitable contract type,
a maximum ceiling price must be stated in the contract to meet the Federal requirement.

Corrective Action: Omnitrans must conduct training on procedures for justifying time and
materials type contracts and verify compliance with FTA requirements within thirty (30) days from the
date of the final report.
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OmniTrans Response: Omnitrans does not disagree with the assessment on this element, however
it should be noted that the deficiencies were found on procurements that were awarded on or before
May, 2011. The procurement team has already been trained however, refresher training will be provided
on June 13, 2013 (See Exhibit D). Compliance will be verified by undergoing an internal audit of the
files within thirty (30) days from the date of the final report, and annually thereafter (See Exhibit E).

Reviewing Contractor’s Response: The procurements found deficient in this element were
conducted within the standard 24-month sample period applicable to all Procurement System Reviews.
Training is currently scheduled on requirements for time and materials type contracts for June 13, 2013.
OmniTrans plans to conduct an internal audit to verify compliance within thirty (30) days from the date
of the final report. This corrective action plan is acceptable.

48. Cost Plus Percentage of Cost

Basic Requirement: Chapter VI, Section 2(c)(2) (a) of FTA C 4220.1F indicates that the cost plus
a percentage of cost and percentage of construction cost methods of contracting shall not be used.

Discussion: Of the twenty-six (26) procurements reviewed for this requirement, one (1) was
found to be deficient and twenty-five (25) were not deficient. The joint venture contract for the sbX E
Street construction project contained a fifteen percent markup on all change orders, which constitutes a
cost plus percentage of cost type contract.

Best Practices: Cost plus percentage of cost contracts are forbidden and should not be used.

Corrective Action: The joint venture contract for the sbX E Street construction project failed to
meet the requirements of FTA C 4220.1F, Chapter VI, Section 2(c)(2)(a), related to the prohibition of
cost plus percentage of cost contracts. Policies and procedures must be revised to explicitly prohibit the
use of cost plus percentage of cost type contracts. Training must be conducted on this requirement and
compliance must be verified within thirty (30) days from the date of the final report.

OmniTrans Response: Omnitrans agrees with this assessment and has already initiated a
contract amendment (See Exhibit I). Procurement procedure 6005-2, § 3.1.10 prohibits cost plus a
percentage of cost contracts. Training will be conducted on June 13, 2013 (See Exhibit D). Compliance
will be verified by undergoing an internal audit of the files within thirty (30) days from the date of the
final report, and annually thereafter (See Exhibit E).

Reviewing Contractor’s Response: OmniTrans submitted evidence that procurement policies
prohibit cost plus percentage of cost type contracts. The joint venture contract remains deficient from a
compliance perspective. Training on this compliance element is scheduled for June 13, 2013 and
compliance will be verified by conducting an internal audit within thirty (30) days from the date of the
final report.

50. Piggybacking

Basic Requirement: Chapter V, Section 7(a)(2) of FTA C 4220.1F defines Piggybacking as an
assignment of existing contract rights to purchase supplies, equipment, or services. Grantees
piggybacking on another agency’s contract must ensure that the original contract contained an
assignability clause and that the terms and conditions of that contract meet the FTA requirements.
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Discussion: Of the three (3) procurements reviewed for this requirement, all three (3) were
deficient. Common areas of concern in these deficient piggybacks included insufficient inclusion of
Federal clauses, missing minimum and maximum quantities, and a lack of market analysis of prices
before purchases were approved. In one instance, a purchase for cellular and mobile data services was
made off of a GSA contract without obtaining competition. Procurements off of GSA schedules must be
competed and are subject to all FTA piggybacking requirements.

Best Practices: Agencies may assign contractual rights to purchase goods and services to other
entities if the original contract contains appropriate assignability provisions. Grantees are encouraged to
utilize available state and local intergovernmental agreements for acquiring common goods and services.
Grantees should perform a market analysis to ensure that the price is fair and reasonable. The use of a
checklist such as the one included as Appendix O can be used to ensure compliance with piggybacking
requirements.

Corrective Action: Omnitrans must revise its policies and procedures with regards to
piggybacking to include FTA requirements and instructions on buying off of GSA contracts. Training
must be conducted on revised procedures and compliance must be verified within thirty (30) days from
the date of the final report.

OmniTrans Response: Omnitrans will revise its policies and procedures with regards to
piggvbacking to include updated FTA requirements (FTA C4220.1F, rev 3) and instructions on buying
off of GSA contracts. Training will be conducted on June 13, 2013 (See Exhibit D). Compliance will be
verified within thirty (30) days from the date of the final report (See Exhibit E).

Reviewing Contractor’s Response: Training is scheduled for June 13, 2013 on FTA requirements
for piggybacking and purchasing off of GSA schedule contracts. OmniTrans plans to verify compliance
within thirty (30) days from the date of the final report. This corrective action plan is acceptable.

56. Clauses
Basic Requirement: Chapter IV, Section 2 and Appendix D of FTA C 4220.1F indicate that:

e A current but not all inclusive and comprehensive list of statutory and regulatory requirements
applicable to grantee procurements (such as Davis-Bacon Act, Disadvantaged Business
Enterprise, Clean Air, and Buy America) is contained in the FTA Master Agreement.

e (rantees are responsible for evaluating these requirements for relevance and applicability to
each procurement.

Discussion: Of the thirty-two (32) procurements reviewed for this requirement, twenty-two (22)
were found to be deficient and ten (10) were not deficient. There were a variety of reasons for clause
deficiencies. In some cases, Omnitrans had inserted Best Practice Procurement Manual discussions about
clauses rather than designing concrete clauses based on the manual guidance. The Best Practices
Procurement Manual should be used only as a guide in the development of clauses. In other cases, the
Access to Records clause utilized in contracts did not grant direct access to records by the FTA and
federal government. Finally, several purchase orders incorporated clauses by reference to the Omnitrans
website without actually having FTA clauses available online.
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Best Practices: The Best Practices Procurement Manual discusses which Federal clauses are to be
flowed down to sub-contractors and third parties. The flow-down requirements are applicable not only to
contracts but to purchase orders as well. See Appendix P, Contract Clauses from FTA Circular 4220.1F
for an example of a contract clause listing. Purchase order forms that include these requirements should
be put in place. Including all required clauses in every file would simplify contract preparation for all
federally funded items. Current procedures do not list all the specific flow-down requirements and should
be updated to do so, whether in an appendix or in the body of the procedure. Grantees should also
provide training to all personnel who are involved in the procurement process (including sub-contractors)
to ensure they are familiar with the requirements of the FTA Circular and Master Agreement.

Corrective Action: Federal clauses must be included on the Omnitrans website if there is
reference to them on purchase orders. In addition, Omnitrans must conduct training and verify
compliance with FTA requirements within thirty (30) days from the date of the final report.

OmniTrans Response: Federal clauses were posted on the Omnitrans website on April 17, 2013.
1t should be noted that 21 of the 22 procurements with deficiencies were awarded on or before April,
2012. Omnitrans respectfully disagrees with the deficiency on the remaining IFB and has attached
supporting documentation (See Exhibit J). Training will be provided on June 13, 2013 (See Exhibit D).
Compliance will be verified by undergoing an internal audit of the files within thirty (30) days from the
date of the final report, and annually thereafter (See Exhibit E).

Reviewing Contractor’s Response: The Reviewing Contractor verifies that Federal clauses are
now posted on the Omnitrans website. The full text of these clauses was submitted in the grantee’s
response to the Draft Report (See Appendix Q). The Access to Records clause utilized now grants direct
access to records by the FTA, and includes all required federal clauses. The procurement for bus painting
and wrapping services remains deficient as the additional documentation submitted by OmniTrans in its
response to the Draft Report does not address the specific missing clauses identified by the Reviewing
Contractor. The document provided only a list of files without indicating the underlying contract
language. Training is scheduled for June 13, 2013 on FTA clauses and regulatory requirements.
OmniTrans plans to verify compliance within thirty (30) days from the date of the final report. This
corrective action plan is acceptable.
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VI. SUGGESTIONS FOR IMPROVING THE PROCUREMENT SYSTEM

The suggestions for improving the system are provided by the reviewing contractor to highlight
practices that were observed during the PSR that, if not changed, could result in future deficiencies.
These suggestions do not address FTA requirements, but point to under-performing or non-existent
elements of the grantee’s procurement system. We suggest the following activities be completed by
Omnitrans:

Date all Independent Cost Estimates

When completing evaluation sheets, use pen instead of pencil

3. For indefinite quantity rolling stock procurements, include the actual minimum and
maximum quantities versus using the existing language that states that quantities “could
be higher or lower”

4. Construction Contracts: Once a contractor is deemed non-responsive they should be

notified of that fact and their prices should then not be considered

Progress Payments: Ensure that a provision for title is associated with all payments.

6. Stop the practice of assigning evaluation points to presentations

N —

W

Final Report: Procurement System Review for Omnitrans Page 45 of 162



VII. APPENDIX ITEMS

APPENDIX A: OMNITRANS ORGANIZATION

47

APPENDIX B: CONTRACT ADMINISTRATION PLANNING PROCESS

APPENDIX C: INDEPENDENT COST ESTIMATE

48

52

APPENDIX D: RESPONSIBILITY DETERMINATION FORM

53

APPENDIX E: FAIR AND REASONABLE PRICE DETERMINATION

APPENDIX F: SOW TEMPLATE

54
55

APPENDIX G: SINGLE BID ANALYSIS

59

APPENDIX H: BID OPENING FORM

60

APPENDIX I: SOLE SOURCE JUSTIFICATION FORM

61

APPENDIX J: COST ANALYSIS FORM

62

APPENDIX K: PRICE ANALYSIS

65

66

APPENDIX L: PROCUREMENT SUMMARY EXAMPLE

APPENDIX M: CHANGE ORDER REVIEW CHECKLIST

67

APPENDIX N: PROCUREMENT DECISION MATRIX

68

APPENDIX O: PIGGYBACKING CHECKLIST

69

APPENDIX P: CONTRACT CLAUSE MATRIX

70

APPENDIX Q: OMNITRANS RESPONSE TO DRAFT REPORT

Final Report: Procurement System Review for Omnitrans

72

Page 46 of 162



APPENDIX A: OMNITRANS ORGANIZATION

Omnitrans

Procurement Department

As of March 4, 2013

Director of Procurement

Jennifer Sims

Jami Cisneros

IAdministrative Clerk|

Materials
Warranty Supervisor
Coordinator Danny Boyd
Frank Flores

Contracts Manager
Eugenia Pinheiro

David Sanchez
Parts Clerk

Arthur Colunga
Parts Clerk

Allen Bowman
Parts Clerk

Dennis McNeir
Parts Clerk

John Stafford

JAndrew Santa Rosa|
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Teresa Gers | | | Rudy Miller
Parts Clerk Parts Clerk
|| Aurelio Muro IlI
Parts Clerk

Senior Contract
Administrator
(Capital Projects)
Debra Nicastro

Senior Contract
Administrator
(Capital Projects)
Dennice Raygoza

Contract

— Administrator

Christine Van Matre

Contract
Administrator
Joanne Cook

Contract
Administrator
Alesia Atkinson

Contract Review
Analyst
Krystal Turner
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APPENDIX B: CONTRACT ADMINISTRATION PLANNING PROCESS

Tasks Related Standards
1. Determine the Consider key factors that may affect the need for contract surveillance, including:
required level of T . .
coorlltract e The criticality (i.e., importance to the Government) of the supplies or services.
surveillance Generally, contracts are designated as:

A. Critical contracts, including:
— Contracts negotiated under unusual and compelling urgency; and
— Contracts for major systems

B. Other contracts for items needed to:
— Maintain a Government or contractor production or repair line;
— Preclude out-of-stock conditions; or
— Meet user needs for non-stock items

C. All other contracts
— Contract requirements for reporting production progress and performance
— The contract performance schedule
— The contractor’s production plan
— The contractor’s history of contract performance
— The contractor’s experience with the contract supplies or services
— The contractor’s financial capability
— Any special circumstances identified by the contracting office

Contracts at or below the simplified acquisition threshold should not normally require
production surveillance
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Tasks

Related Standards

2. Determine what
contract
administration
functions (if any)
will be delegated

Consider:
e Agency and contracting activity policy on the delegation of contract administration

e Any additional delegations authorized by prior agreement with the contract

administration office (CAO), provided that:

— The required CAO resources are available

— The head of the contracting activity or designee has approved the delegation of
any authority to issue orders under provisioning procedures in existing contracts
or under basic ordering agreements for items and services identified in the
schedule; and

— The delegation does not require the CAO to undertake new or follow-on
acquisitions

e  Prior coordination with the contract administration office (when required)
e The need for special surveillance of a major system acquisition
e The need for specialized support services at a contractor or subcontractor facility; and

e The resources available at the contract administration office (CAO)

Tasks

Related Standards

3. Delegate contract
administration as
applicable

As provided in agency procedures, delegate contract administration or specialized
support services. The delegation should include:

e The name and address of the CAO designated to perform the administration (this
information also must be entered in the contract)

e Copies of all contracting agency regulations or directives
— Referenced in the contract; or
— Otherwise necessary for contract administration (unless previously provided)

A CAO or a contracting office retaining contract administration, may request support
from the CAO cognizant of the contractor location where performance of specific
contract administration functions is required. The request must:

e Beinwriting
o Clearly state the specific functions to be performed; and
e Be accompanied by a copy of pertinent contractual and other necessary documents

Subcontract administration support may be requested as long as the request conforms to
FAR requirements and good business practice
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Tasks

Related Standards

4. Develop a
contract
administration
plan

The plan should be designed to facilitate effective and efficient contract administration
considering:

The required level of contract surveillance
Contract terms and conditions related to administration
Contractor performance milestones

Government performance milestones (e.g., for providing Government furnished
property or responding to contractor plans and other required submissions)

Contractor reporting procedures
Contract quality requirements
Name, position, and authority of contract administration team members; and

Milestones for any reports required from contract administration team members

Documentation of the plan should meet the requirements of the agency, activity, and
good business practice
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Tasks

Related Standards

5. Identify qualified
personnel (as
authorized and
necessary) to
represent the
Contracting
Officer in
administering
contract
requirements

Contracting and contract administration offices typically include a wide variety of full-
time specialists who represent the Contracting Officer in contractor system reviews and
other contract administration activities. These specialists may include:

Quality Assurance Representatives (QARS)
Software specialists

Property specialists; and

Others

When authorized by the contract and necessary for effective and efficient contract
administration, the Contracting Officer may also appoint technical representatives for
specific contracts. The representatives may be known by a variety of names, including:

Contracting Officer Representative (COR)

Contracting Officer’s Representative (COR)

Contracting Officer Technical Representative (COR); or
Technical Representative of the Contracting Officer (TRCO)

Technical representative designations must follow agency and activity guidelines.
Generally:

The cognizant Contracting Officer must assure that each representative possesses
the necessary technical qualifications

Technical representatives must undergo training on their responsibilities and
authority as a representative of the Contracting Officer

The delegation must include a copy of the applicable portions of the contract and
other necessary guidance

The delegation remains in effect throughout the life of the contract unless
canceled or modified by the cognizant Contracting Officer
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APPENDIX C: INDEPENDENT COST ESTIMATE

Independent Cost Estimate

Contract Type: Date of Estimate:

Description of Goods / Service:

Method of Obtaining the Estimate:
L 1 have obtained the following estimate from....
[ Published Price List / Past pricing (date)
d Engineering or technical estimate
d Independent Third Party estimate
U other (specify)

Cost Estimate Details:

Through the method stated above it has been determined that the total cost of the goods/services is
expected to be: § . Details are shown below.

A: Cost of Standard ltems

Cost ($/ea)
Product Delivered No Freight Notes / Data Source

B: Cost of Services, Repairs, or Non-Standard Items
Item / Task:

Other Direct Labor Labor | Allocated
Materials Costs (rate, hours) | Class | overhead SGEA Profit Total

The preceding cost estimate was prepared by:

Signature Date

For complex items or tasks, attach detailed spreadsheet(s) explaining rationaie.
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APPENDIX D: RESPONSIBILITY DETERMINATION FORM

1. Appropriate financial,

Can review standard ratios on submitted financial reports

equipment, facility, and [1Yes [JNo or ask for D&B report
personnel
2. Ability to meet the . .
Conduct an analysis of the offeror’s technical approach
delivery schedule /Yes [INo Y PP
3. Satisfactory period of Ty N Tied to reference check; can also use D&B Past
performance es O performance Evaluation service/product
4. Satisfactory record of
inteerit nyt ndeclined []Y N Attach the results from checking the Excluded Parties
Integrty, ho o_ _ec ine es O \ebsite at WWW.5am.gov
or suspended listings
- . Evaluate insurance certificate and assurances from
5. Ability to get bonding and “IYes [1No Bonding company

insurance
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APPENDIX E: FAIR AND REASONABLE PRICE DETERMINATION

Fair and Reasonable Price Determination

| hereby determine the price to be fair and reasonable based on at least one of the following:

Check one or more:
U Found reasonable on recent purchase.
L Obtained from current price list.
Obtained from current catalog.
Commercial market sales price from advertisements.
Similar in related industry.

Personal knowledge of item procured.

(I N W W W

Regulated rate (utility).

Comments:

L A copy of purchase order, quotes, catalog page, or price list is attached.

Purchasing Agent Date
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APPENDIX F: SOW TEMPLATE

Statement of Work Title: [Type text]

1.0 Project Background

Describe the need for the goods or services, the current environment, and the transit agency’s key
objective(s) as it relates to this requirement. Provide a brief description/summary of the goods or
services sought.

Short statement of the problem to be resolved

Expected project duration

Transit agency organizational units and/or key individuals involved in managing the project
Alternative solutions or implementation strategies evaluated

a) Transit agency requires these products and/or services due to:

b) Transit agency is attempting to complete a project on \ \ and requires
supplier/contractor assistance in the:

¢) The completion of this work will help the transit agency:

2.0 Scope

Include a high-level view of the procurement, its objectives, size and projected outcomes.

Describe the extent of what the work entails.

This procurement is limited to the purview of:

To support the location(s) of: [Type text]

The supplier / contractor will provide such products and / or services to achieve the following outcomes
(state quantitative or measureable outcomes):

1) [Type text]

2) [Type text]
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3) [Type text]

Only work within this scope can be performed under an eventual contract.

2.1 Results

Indicate the key end results that the project will achieve when successfully executed. Measurable
performance indicators for anticipated benefits may also be listed here.

2.2 Anticipated Benefits

Describe what the organization will gain through completion of this project.

2.3 Business Processes Impacted

Review major changes in the way work will be conducted once the project is complete (if any).

2.4 Customers / End Users Impacted

Identify the specific individuals or groups whose work will be most affected during and after the
project’s execution.

3.0 Applicable Documents

List legal, regulatory, policy, security, and similar relevant documents. Include publication number,
title, version, date and where the document can be obtained. If only certain portions of documents
apply, state this. Indicate the definition of terms, if needed.

List any publications, manuals, and regulations that the supplier / contractor must abide by:

a) [Type text]

b) [Type text]

c) [Type text]

Final Report: Procurement System Review for Omnitrans Page 56 of 162




Definitions and Acronymes:

4.0 Summary of Requirements

These are the key tasks expected of the supplier / contractor according to the Schedule and the
Statement of Work.

List the key technical and functional requirements for the project. Highlight up to 20 requirements that
you consider to be essential to the ultimate success of the project. Include the expected outputs /
outcomes and performance standards.

Write tasks to be performed in a logical and sequential arrangement of work to the extent possible.
Describe the tasks in terms of outcomes expected, such as response time, cleanliness level, equipment
up-time and functionality. Use “work” words, such as:

1) Review...

2) Analyze...

3) Repair...

4) Install...

5) Construct...

All tasks should have quantifiable or observable results.

5.0 Schedule and Deliverables

List all outputs / outcomes and submittals with specific due dates or time frames. Include type,
guantity and delivery point (s). Include the acceptance criteria for each.

Milestone or Major Project Deliverable Planned Completion Date
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6.0 Quality Assurance Plan

Explain what the transit agency’s quality expectations are, how (and how often) deliverables or services
will be monitored and evaluated, and the process to follow when the outputs / outcomes are below
performance standards.

The following levels of quality are to be judged acceptable under this contract:

a) All milestones or services will be achieved and all reports will be submitted on time in accordance
with Section 5.0 of this SOW.

b) All milestones, services, products or reports will meet the outcomes noted in Section 4.0 of this SOW.

c) Supplier / Contractor work will be monitored by transit agency project and Contract Management
Staff.

d) Specific quality requirements for this contract are as follows:

1) On time policy = [Type text]
2) Acceptable quality = [Type text]
3) Responsiveness = [Type text]
4) Service Level = [Type text]
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APPENDIX G: SINGLE BID ANALYSIS

Solicitation Action to Plan

Solicitation: Award Contract Basis:
Product / Service to be procured: Extended Deadline (modify
solicitation):
Bid or Proposal Due Date: New Due Date:
Number of Solicitations Requested: Reprocure:
Number of Bids Received: New Solicitation Due to be
Completed:
Reasons for Lack of Projected due Date:
Competition:
U Lack competency
U Lack available resources
O Poor timing
U Short response due date
O Other
Signed

Title Date
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APPENDIX H: BID OPENING FORM
PUBLIC BID OPENING:
Date:
Address:

Witnessed by: Grantee Estimate: $

Checked by:

Documentation:
DOCUMENTATION REQUIRED
Prices:

Proposed

CONTRACTOR .
Contract Prices

. Acknowledgement of addendum 1

. Commitment of Surety

. Certification pertaining to ineligible contractors

. Certification of Dumping Facilities

. Certification of Examination of Available Subsurface Data
. Bid signatures including EEO certification

. Proposal guarantee furnished

. Affidavit of non-collusion

. Schedule for participation by DBE Contractors 16%
10. Buy America Certificate

11. Right-to-Know Law Certification

12. Debarment

13. Lobbying

OCoOoNOOTULLT A~ WN -
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APPENDIX I: SOLE SOURCE JUSTIFICATION FORM

Procurement by noncompetitive proposals may be used only when the award of a contract is
infeasible under small purchase procedures, sealed bids, or competitive proposals and at least one of
the following circumstances applies:

Check one:
U The item is available only from a single source (sole source justification is attached).

L The public exigency or emergency for the requirement will not permit a delay resulting from
competitive solicitation (documented emergency condition is attached).

FTA authorizes noncompetitive negotiations (letter of authorization is attached).

ad

L After solicitation of a number of sources, competition is determined inadequate (record of source
contacts is attached).

Q

The item is an associated capital maintenance item as defined in 49 U.S.C. §5307(a)(1) that is
procured directly from the original manufacturer or supplier of the time to be replaced (price
certification attached).

Comments:

L An Independent Estimate and a Statement of Work are attached.

Purchasing Agent Senior Manager

Date Date

Final Report: Procurement System Review for Omnitrans Page 61 of 162



APPENDIX J: COST ANALYSIS FORM

PAGE OF PGS

COST ANALYSIS SUMMARY (For New Contracts Including Letter Contracts)
(See Instructions below)

SOLICITATION #

PREPARER'S NAME, DEPARTMENT, TITLE, PHONE

SUPPLIES AND/OR SERVICES TO BE FURNISHED

DIVISION(S) AND LOCATION(S) WHERE WORK IS TO BE
PERFORMED

APPROVAL SIGNATURE

DETAIL DESCRIPTION OF COST ELEMENTS
1. DIRECT MATERIAL Vendor A Vendor B Independent
Proposal Proposal Estimate Analysis
A. PURCHASED PARTS
B. SUBCONTRACTED ITEMS
C. OTHER- (1) RAW MATERIAL
(2) STANDARD COMMERCIAL ITEMS
TOTAL DIRECT MATERIAL
2. MATERIAL OVERHEAD (RATE % x S BASE *)
ESTIMATED RATE/ Vendor Vendor Independent
3. DIRECT LABOR HOURS HOUR A(S) B (9) Estimate Variance
TOTAL DIRECT LABOR
Vendor Vendor Independent
4. LABOR OVERHEAD A(S) B (9) Estimate Variance
OH Rate
X BASE (labor total above)
TOTAL LABOR OVERHEAD
Vendor Vendor Independent
5. OTHER DIRECT COSTS A(S) B ($) Estimate Variance
A. SPECIAL TOOLING/EQUIPMENT
TOTAL SPECIAL TOOLING/EQUIPMENT
B. TRAVEL
(1) TRANSPORTATION
(2) PER DIEM OR SUBSISTENCE
TOTAL TRAVEL
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Vendor Vendor Independent

DETAIL DESCRIPTION OF COST ELEMENTS (continued) A(S) B ($) Estimate Variance

C. INDIVIDUAL CONSULTANT SERVICES

TOTAL INDIVIDUAL CONSULTANT SERVICES

D. OTHER

TOTAL OTHER

E. SUBTOTAL DIRECT COST AND OVERHEAD

6. GENERAL AND ADMINISTRATIVE (G&A) RATE %

X S BASE (Use 5.E above)

7. ROYALTIES (if any)

8. SUBTOTAL ESTIMATED COST

9. CONTRACT FACILITIES CAPITAL AND COST OF MONEY

10. SUBTOTAL ESTIMATED COST

11. FEE OR PROFIT

12.TOTAL ESTIMATED COST AND FEE OR PROFIT

13. Discounts

14. Option Costs (specify)

15. ADJUSTED COST

ANALYSIS GUIDELINES

A.

DIRECT MATERIAL
A. Analyze Purchased Parts: Provide a consolidated price analysis of material quantities included in the various tasks,
orders, or contract line items being proposed and the basis for pricing (vendor quotes, invoice prices).
B. Subcontracted Items: Analyze the total cost of subcontract effort and supporting written quotations from the
prospective subcontractors
C. Other:
(1) Raw Material: Review any materials in a form or state that requires further processing. Analyze priced
guantities of items required for the proposal. Consider alternatives and total cost impact.
(2) Standard Commercial ltems: Analyze proposed items that the offeror will provide, in whole or in part, and
review the basis for pricing. Consider whether these could be provided at lower cost from another source.

MATERIAL OVERHEAD
Verify that this cost is not computed as part of labor overhead (item 4) or General and Administrative (G&A) (Item 6).

DIRECT LABOR

Analyze the hourly rate and the total hours for each individual (if known) and discipline of direct labor proposed.
Determine whether actual rates or escalated rates are used. If escalation is included, analyze the degree (percent) and
rationale used. Compare percentage of total that labor represents for each bid.

LABOR OVERHEAD
Analyze comparative rates and ensure these costs are not computed as part of G&A. Determine if Government Audited
rates are available,

OTHER DIRECT COSTS

A. Special Tooling/Equipment. Analyze price and necessity of specific equipment and unit prices.

B. Travel. Analyze each trip proposed and the persons (or disciplines) designated to make each trip. Compare and
check costs.

C. Individual Consultant Services. Analyze the proposed contemplated consulting. Compare to independent estimate
of the amount of services estimated to be required and match the consultants' quoted daily or hourly rate to
known benchmarks.
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D. Other Costs. Review all other direct charge costs not otherwise included in the categories described above (e.g.,
services of specialized trades, computer services, preservation, packaging and packing, leasing of equipment and
provide bases for pricing. Scan for duplication or omissions.

F. GENERAL AND ADMINISTRATIVE EXPENSE
See notes on labor overhead above and check whether the base has been approved by a Government audit agency for
use in proposals.

G. ROYALTIES
If more than $250, analyze the following information for each separate royalty or license fee; name and address of
licenser; date of license agreement; patent numbers, patent application serial numbers, or other basis on which the
royalty is payable; brief description (including any part of model numbers or each contract item or component on which
the royalty is payable); percentage or dollar rate of royalty per unit; unit price of contract item; number of units; and
total dollar amount of royalties,

H. SUBTOTAL ESTIMATED COST
Compare the total of all direct and indirect costs excluding Cost of Money and Fee or Profit. Note reasons for
differences.

I. CONTRACT FACILITIES CAPITAL AND COST OF MONEY
Analyze the offerors' supporting calculations and compare to known standards.

J. SUBTOTAL ESTIMATED COST
This is the total of all proposed costs excluding Fee or Profit. Determine the competitive range. Question outliers.

K. FEE OR PROFIT
Review the total of all proposed Fees or Profit. Remember that the FTA prohibits cost plus percentage of cost
contracting.

L. TOTAL ESTIMATED COST AND FEE OR PROFIT
Analyze the range of total estimated costs including Fee or Profit, and explain variance to independent estimate.
Identify areas for negotiation or areas to be challenged. Explain your conclusions regarding fair and reasonable pricing.

M. DISCOUNTS
Review basis for Discounts and range between offers.

ATTACH NARRATIVE COST ANALYSIS MEMO ADDRESSING ITEMS AS INSTRUCTED ABOVE.
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APPENDIX K: PRICE ANALYSIS

PO / Contract:

The evidence compiled by a price analysis includes:

= Developing and examining data from multiple sources whenever possible that prove or strongly suggest

the proposed price is fair.

= Determining when multiple data consistently indicate that a given price represents a good value for the

money.

= Documenting data sufficiently to convince a third party that the analyst’s conclusions are valid.

DATE:

PREPARED BY:

The pricing quoted on the attached sheet(s) is deemed to be fair and reasonable based on the following type of

analysis:

Q Comparison with competing suppliers’ prices or catalog pricing for the same item. (Complete

comparison matrix and attach supporting quotes or catalog pages.)

Q Comparison of proposed pricing with in-house estimate for the same item. (Attach signed in-house

estimate and explain factors influencing any differences found. Complete summary matrix.)

L) comparison of proposed pricing with historical pricing from previous purchases of the same item,
coupled with market data such as Producer Price Index or Inflation Rate over the corresponding time
period. (Attach data and historical price record).

Q Analysis of price components against current published standards, such as labor rates, dollars per pound
etc. to justify the price reasonableness of the whole. (Attach analysis to support conclusions drawn.)

SUMMARY MATRIX

Item

Proposed
Pricing

Average
Market Price

Competitor
A

Competitor
B

In-House
Estimate

Other

Attachments:
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APPENDIX L: PROCUREMENT SUMMARY EXAMPLE

PROCUREMENT MEMORANDUM

Date: Completed by:

PO / Contract No. Source of Funding:

Method of Procurement

Micro Purchase: Competitive RFP: Competitive Bid: __
Small Purchase: ARE Services: Sole Source:

Justification if Non-Competitive:

Reason for the Procurement

Contract Type: Rationale for contract type:

Reason for selection/rejection: Lowest responsive, responsible bidder: (IFBs)

Evaluation results were (RFPs):

Basis for Contract Price:

Accepted contractor's proposed pricing: Negotiated Price (attached memorandum)

Other:

Cost / Price Analysis:

The price offered by the supplier was within % of the independent estimate, and variance between
the offerors constituted a range of . The competitive range was determined to be from §

Pricing discrepancies between the offers was attributed to

Other sources/data used to affirm price reasonableness were

Summary of Responsibility and Responsiveness Checks

Award Date of contract award:

Board Approval (Attach Meeting Minutes):

Change Orders: ldentify each and summarize reason for change, dates, cost analysis, time impact, and
modification number.
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APPENDIX M: CHANGE ORDER REVIEW CHECKLIST

Date
Contract Number

Contractor

Contract Title

Reviewer
New Contract Total

Change Order Number

Dollar Value Increase

Length of Time Extension Granted

New Performance Period End Date

Change Order Checklist

Category

D A

Comment

—

In-house estimate prepared

Project Manager approval

Scope meeting held

Work authorized within contract scope

Scope of work adequate for bidding

Contractor proposal includes impact costs, price

Cost analysis conducted

If price >10% of ICE, rationale provided

R N RO N e e

Negotiation memorandum

10. Written record of change documented

11.Signed modification in file

12.Evidence of Board Approval prior to initiation of changed work
(if required)

13.Notice to Proceed on file

14.No evidence of arbitrary action

Additional comments:
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APPENDIX N: PROCUREMENT DECISION MATRIX

Method of Procurement

Micro-purchase
Amount < $3,000
Multiple Sources

Competitive Procurement
Amount > $3,000

Multiple Sources

Not an Emergency

Small Purchase

Amount < $100,000

Complete and Adequate Specification or Description
Two or more quotes available

Sole Source

Approved by FTA .
OEM, Custom Item OR | ]
Only One Source OR .
Competition Inadequate after Solicitation OR .
Emergency/Public Exigency .

Sealed Bid (IFBs) > $100,000
Complete and Adequate Specification or Description

|
Two or more responsible bidders willing to compete .
Selection can be made on the basis of price alone .
Firm Fixed Price Contract is used .
No discussion with bidders required after receipt of bids .

Selection of Contract Type

Competitive Proposals (RFPs) > $100,000

Complete Specifications Not Feasible .
Bidder Input Needed .
Two or more responsible bidders willing to compete .
Discussion needed with bidders after proposals .
Fixed price can be set after discussions -- OR -- .
a cost reimbursement contract is determined

Type of Contract

Fixed price .
Firm fixed unit prices .
Cost plus fixed fee .
Time and materials (T&M) .
Blanket purchase order .
Indefinite Delivery Indefinite Quantity (IDIQ) .

Justification for T& M Type Contract (if selected)
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APPENDIX O: PIGGYBACKING CHECKLIST

Definition: Piggybacking is the post-award use of a contractual document/process that allows someone

who was not contemplated in the original procurement to purchase the same supplies/equipment through that
original document/process. ("FTA Dear Colleague" letter, October 1, 1998).

In order to assist in the performance of your review, to determine if a situation exists where you may be

able to participate in the piggybacking (assignment) of an existing agreement, the following considerations are

provided. Ensure that your final file includes documentation substantiating your determination.

WORKSHEET YES NO
1. Have you obtained a copy of the contract and the solicitation document, including
the specifications and any Buy America Pre-award or Post- Delivery audits?
2. Does the solicitation and contract contain an express “assignability” clause that
provides for the assignment of all or part of the specified deliverables?
3. Did the Contractor submit the “certifications’ required by Federal regulations? See
BPPM Section 4.3.3.2.
4. Does the contract contain the clauses required by Federal regulations? See BPPM
Appendix Al.
5. Were the piggybacking quantities included in the original solicitation; i.e., were
they in the original bid and were they evaluated as part of the contract award
decision?
6. If this is an indefinite quantity contract, did the original solicitation and resultant
contract contain both a minimum and maximum quantity, and did these represent
the reasonably foreseeable needs of the parties to the contract?
7. If this piggybacking action represents the exercise of an option in the contract, is
the option provision still valid or has it expired?
8. Does your State law allow for the procedures used by the original contracting
agency: e.g., negotiations vs. sealed bids?
9. Was a cost or price analysis performed by the original contracting agency
documenting the reasonableness of the price? Obtain a copy for your files. Have
you performed a market analysis of the prices to be paid and have you determined
the price to be fair and reasonable and in the best interests of the Agency?
10. If the contract is for rolling stock or replacement parts, does the contract term
comply with the five-year term limit established by FTA? See FTA Circular 4220.1F,
Chapter 1V, 2 (14) (i).
11. Was there a proper evaluation of the bids or proposals? Include a copy of the
analysis in your files.
12. If you will require changes to the vehicles (deliverables), are they “within the
scope” of the contract or are they “cardinal changes”? See BPPM Section 9.2.1.
Note: This worksheet is based upon the policies and guidance expressed in (a) the FTA Administrator's "Dear
Colleague" letter of October 1, 1998, (b) the Best Practices Procurement Manual, Section 6.3.3—Joint
Procurements of Rolling Stock and “Piggybacking,” and (c) FTA Circular 4220.1F.
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APPENDIX P: CONTRACT CLAUSE MATRIX

APPLICABILITY OF THIRD PARTY CONTRACT PROVISIONS

(excluding micro-purchases, except Davis-Bacon requirements apply to contracts exceeding 52,000)

PROVISION

Professional

Services/A&E

Operations/
Management

Rolling Stock
Purchases

Construction

Materials &
Supplies

No Federal Government All All All All All
Obligations to Third Parties

(by Use of a Disclaimer)

False Statements or Claims All All All All All
Civil and Criminal Fraud

Access to Third Party Contract All All All All All
Records

Changes to Federal All All All All All

Requirements

Termination >$10,000 if 49 >$10,000 if 49 >$10,000 if 49 >$10,000 if 49 >$10,000 if 49
CFR Part 18 CFR Part 18 CFR Part 18 CFR Part 18 CFR Part 18
applies. applies. applies. applies. applies.

Civil Rights >$10,000 >$10,000 >$10,000 >$10,000 >$10,000

(Title VI, EEQ, ADA)

Disadvantaged Business All All All All All

Enterprises (DBES)

Incorporation of FTA Terms All All All All All

Debarment and Suspension >$ 25,000 >$ 25,000 >$ 25,000 >$ 25,000 > $25,000

Buy America >$100,000 >$100,000 >$100,000

Resolution of Disputes, >$100,000 >$100,000 >$100,000 >$100,000 >$100,000

Breaches, or Other Litigation

Lobbying >$100,000 >$100,000 >$100,000 >$100,000 >$100,000

Clean Air >$100,000 >$100,000 >$100,000 >$100,000 >$100,000

Clean Water >$100,000 >$100,000 >$100,000 >$100,000 >$100,000

Cargo Preference

For property
transported by
ocean vessel.

For property
transported by
ocean vessel.

For property
transported by
ocean vessel.

Fly America For foreign air For foreign air ~ For foreign air ~ For foreign air  For foreign air
transport or transport or transport or transport or transport or
travel. travel. travel. travel. travel.

PROVISION Professional Operations/ Rolling Stock Construction Materials &
Services/A&E Management Purchases Supplies

Davis-Bacon Act >$2,000

(including ferry
vessels)

Contract Work Hours and >$100,000 >$100,000 >$100,000

Safety Standards Act (except (including ferry

transportation vessels)
services)
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PROVISION

Professional
ServicessA&E  Management

Operations/

Rolling Stock
Purchases

Construction

Materials &

Supplies

Copeland Anti-Kickback Act All
Section 1 All exceeding
Section 2 $2,000
(including ferry
vessels)
Bonding $100,000
Seismic Safety A&E for New New Buildings
Buildings &
Additions
Transit Employee Protective Transit
Arrangements Operations
Charter Service Operations All
School Bus Operations All
Drug Use and Testing Transit
Operations
Alcohol Misuse and Testing Transit
Operations
Patent Rights Research &
Development
Rights in Data and Copyright Research &
Requirements Development
Energy Conservation All All All All All
Recycled Products Contracts for Contracts for Contracts for
items items items
designated by designated by designated by
EPA, when EPA, when EPA, when
procuring procuring procuring
$10,000 or $10,000 or $10,000 or
more per year more per year more per year
Conformance with ITS ITS Projects ITS Projects ITS Projects ITS Projects ITS Projects
National Architecture
ADA Access A&E All All All All
Notification of Federal Limited to Limited to Limited to Limited to Limited to
Participation for States States States States States States
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APPENDIX Q: OMNITRANS RESPONSE TO DRAFT REPORT
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Background

The scope of the PSR was to select a limited sample for review from all FTA-funded contracts,
including revenue contracts, open during the last 24-month period ending March 31, 2013.
However, in preparing for the on-site review, the FTA consultant requested to review “all
procurements in process, contracted for, or completed associated with the E Street Corridor Bus
Rapid Transit Project.” Some of those procurements and resulting agreements dated back to 2007
and do not reflect current procurement system controls and are noted in the discussions below.

Omnitrans’ Procurement staff has worked diligently over the last six months to develop
numerous tools and checklists to ensure compliance with FTA C 4220.1F. Taking a systematic
approach to satisfying the required documentation elements increases productivity by replacing
narratives with standard forms and enhances the agency’s ability to ensure compliance. Some of
the improvements made prior to the PSR include (See Exhibit A for new forms):

e Development of standard templates for Contracts, Regulatory Requirements, and
Purchase Order Terms and Conditions

Development of Procurement Guidelines (flowchart) to assist non-procurement personnel;
New Price Analysis/Reasonableness Form

New Responsibility Determination Form

New Procurement History Form

New Method of Procurement Decision Matrix Form

Development of a standard Procurement Plan (implemented immediately following PSR
incorporating suggestions made by the FTA consultant)

e Implementation of a comprehensive online bidding system facilitated by Planetbids

e New purchase order approval routing through Omnitrans’ financial system (SAP)

e New management review checklist (to include FTA PSR Checklist)

Element (2) Contract Administration System

Basic Requirement: Chapter III, Section 3 of FTA C 4220.1F requires that grantees maintain a
contract adminmistration system that ensures that contractors perform in accordance with the terms,
conditions, and specifications of their contracts or purchase orders.

Discussion/Corrective Action:

Three (3) change orders/amendments were noted in the Draft Report prompting this deficiency.
Omnitrans respectfully disagrees that these change orders indicate the absence of a contract
administration system that “ensures that contractors perform in accordance with the terms and
conditions, and specifications of their contracts or purchase orders.” There is no evidence that
suggests that the contractors in question have failed to perform.

The foundation to ensuring adequate procurement system controls is through the establishment
of sound policies and procedures. Omnitrans had no deficiencies noted in Element 2
Procurement Policies and Procedures Manual, including:

e Policy 6000 — Contract Admimstration — Overview
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Procedure 6000-1 Contract Administration Overview
Procedure 6005-2 — Types of Contracts

Procedure 6010-1 — Project Management

Procedure 6020-1 — Contract Amendments and Change Orders
Procedure 6021-1 — Exercise of Contract Options
Procedure 6030-1 — File Administration

Procedure 6040-1 — Advance Payments to Contractors
Procedure 6050-1 — Contract Closeout

Procedure 6050-2 — Project Change Orders and Close-Out
Procedure 6060-1 — Contract Termination

Procedure 6070-1 — Liquidated Damages

Procedure 6080-1 — Contract Claims & Disputes
Procedure 6090-1 — Admimstration of DBE Program

Change order (CCO #32) was issued to provide a contractual mechanism to expedite the
processing of time sensitive field directives for electrical/utility, civil, station, and
landscape/irrigation work as directed by the Resident Engineer to avoid incurring additional
costs and/or delays to the project. A ROM (rough order of magnitude) was received, a sole
source justification obtained and reviewed. This change order was processed to increase controls
and avoid costly ratifications. The recommendation and business justification provided by the
project team was evaluated and determined to be within scope.

The water channeling work noted on the Draft Report as being “conducted without adherence to
procurement procedures such as developing an independent cost estimate™ 1s addressed under
Element 7 — Independent Cost Estimates.

Omnitrans respectfully disagrees that Contract IPMO12-23 with APSI Construction
Management to provide staff augmentation services was “allowed to escalate to $539,000,
indicating a lack of control and contract management.” Ommnitrans considered the augmentation
services to be a small procurement and utilized the FT A’s small purchase procedures accordingly.
Staff solicited proposals from three (3) qualified firms. Supporting documentation was provided
in the file to support Omnitrans’ decision to award to the most qualified firm. The Board
awarded an agreement to the highest qualified firm on May 2, 2012, in an amount not to exceed
$90,000 plus a 10% contingency of $9,000.

Procurement correctly deemed IPMO12-23 Amendment No. 2 to be out of scope with the
original small procurement and resulting contract, illustrating that Ommitrans’ Procurement
System does have adequate controls were in place. Amendment No. 2 was processed as a sole
source procurement and approved by the Board on Jamuary 9, 2013 (See Element 38 — Sole
Source If Other Award Is Inadequate).

With the Omnitrans’ sbX E Street Corridor Bus Rapid Transit (BRT) Project on a tight schedule,
terminating the full agreement with APSI will have an adverse effect on completing the project
on time, within budget. With FTA’s concurrence, Omnitrans proposes continued utilization of
APSI for scheduling and environmental services which are very critical at this juncture;

3
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Omnitrans will terminate the utility coordination services component of the APSI agreement; and
1ssue an RFP for continued utility coordination support through project completion.

Element (7) Independent Cost Estimates

Basic Requirement: Chapter VI, Section 6 of FTA C 4220.1F requires that: “... in connection
with every procurement action ... grantees must make independent estimates before receiving
bids or proposals.” Establishing a cost estimate in advance of the offer using a method
independent from the perspective of offerors ensures a clear basis for analysis of cost or price,
and provides essential procurement and financial planning information. Independent cost
estimates are made by qualified engineering and functional staff who have first-hand knowledge
of the commodity or service being purchased. The cost estimate is developed based on product
knowledge, experience, and market status, and is used in performing price and cost analysis.

Discussion:

Discussion: Of the thirty-two (32) procurements reviewed, twelve (12) were found to be
deficient and twenty (20) were not deficient. The deficiencies stemmed from a range of issues
including undated estimates, budgeted amounts being used as the estimate, and insufficient detail
or supporting analysis. The deficiencies in this element pertained to sole source and RFP
procurements.

Corrective Action: Omnitrans does not disagree with the assessment on this element, however it
should be noted that the deficiencies were found on procurements that were awarded on or
before May, 2012. Omnitrans Procurement is under the direction of a new Procurement Director
(PD). The new PD identified the Independent Cost Estimate deficiencies soon after she joined
Omnitrans on March 26, 2012 and has been working with all levels of staff and management to
realign practices with FTA guidelines and Omnitrans’ Procurement Policies & Procedures.
Formal training was provided agency wide on December 12, 2012 (See Exhibit B). Although we
recognize the benefit of annual procurement training to reinforce understanding, Omnitrans
considers Corrective Action to be complete. Compliance will be verified within thirty (30) days
from the date of the final report and annually thereafter.

Element (13) Brand Name Restrictions

Basic Requirement: Chapter VI, Section 2(a)(3) and (a)(4)(f) of FTA C 4220.1F indicates that
specifying only a “brand name” product instead of allowing “an equal” product to be offered
without listing its salient characteristics is considered to be restrictive of competition.

Discussion:

Of the twenty-three (23) procurements reviewed, six (6) were found to contain brand names. Of
these, two (2) were found to be deficient. One deficiency was related to the procurement of
fourteen (14), sixty-foot buses. The other pertained to the purchase of brand name bus filters that
lacked the “or equal” designation and salient characteristics in specifications.

Omnitrans respectfully disagrees that Contract file RFP-PLN10-12 for Fourteen (14) Omnitrans
Bus Rapid Transit Sixty Foot (60”) Stylized Articulated Low Floor CNG Coaches. The reviewer
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noted that the solicitation included appropriate approved equal language but did not include the
salient characteristics. According to FTA C4220.1F § VI,2.a.(3):

“When it 1s impractical or uneconomical to write a clear and accurate description of the
technical requirements of the property or services to be acquired, a “brand name or
equal” description may be used to define the performance or other salient characteristics
of the property or services sought. The specific features or salient characteristics of the
named brand which must be met by offerors of “an equal” proposal must be clearly stated
(discussed further in Chapter VI of this circular).

RFP-PLN10-12 only included brand names or equal on subcomponents. It is neither practical nor
economical to list all of the salient characteristics for every subcomponent on a 60° CNG coach.
The solicitation included appropriate approved equal language in Sections I, and II:

Sections I: At any time during this procurement, and up to the time specified in IP2
Proposed Schedule for the Procurement, Proposers may request, in writing, a
clarification, or interpretation of any aspect, or a change fo any requirement of the RFP
or any addenda to the RFP. Requests may include suggested substitutes for specified
items and for any brand names, which whenever used in this solicitation shall mean the
brand name or approved equal. Such written requests shall be made to the contact
person. The Proposer making the request shall be responsible for its proper delivery to
the Agency as identified in Section 1 RFP on the form CER 2.0 Request for Pre-Offer
Change or Approved Equal Any request for a change to any requirement of the
Contract documents must be fully supported with technical data, test results, or other
pertinent information evidencing that the exception will result in a condition equal to or
better than that required by the RFP, without substantial increase in cost or time
reqguirements.

Section II' In all cases, materials must be new and furnished as specified Where brand
names or specific items are used in these specifications, consider the term “or approved
equal” to follow. Wherever such names appear, requests for approved equals must be
submitted as indicated in the terms and conditions and will only be accepted with the
prior written approval from Omnitrans.

Lastly, twenty-one (21) requests for approved equals were submitted and evaluated without
protest illustrating that the potential bidders understood the requirements and deemed it to be
consistent with fair and open competitive practices (See Exhibit C).

Corrective Action: Compliance will be verified within thirty (30) days from the date of the final
report and annually thereafter.

Element (16) Written Procurement Selection Procedures

Basic Requirement: Chapter III, Section 3(a) of FTA C 4220.1F requires that Grantees have
written selection procedures for procurement transactions.
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Discussion: Of the seventeen (17) procurements reviewed, seven (7) were found to be deficient
and ten (10) were not deficient. In an IFB procurement, the selection procedures in the
solicitation document stated that “Contract award will be made to the bidder whose bid meets the
requirements contained herein and 1s most advantageous to Ommnitrans.” This statement is clearly
inconsistent with the standard process of awarding an IFB to the lowest responsive and
responsible bidder. Another deficiency was related to a towing services RFP-method
procurement that contained different evaluation factors and weighting assignments across the
solicitation, evaluation forms completed by the evaluation committee, proposal analysis
completed by the contract specialist, and letters of regret communicated to unsuccessful offerors.
Procurements for onsite security services and paratransit on-board video surveillance were also
conducted without following the evaluation process stated in the solicitation.

Corrective Action: Ommnitrans agrees with this assessment. Traiming will be provided to the
Procurement Team on June 13, 2013 (See Exhibit D). Compliance will be verified within (30)
days from the date of the final report and annually thereafter (See Exhibit E).

Element (18) Award to Responsible Contractors

Basic Requirement: Chapter VI, Section 8(b) of FTA C 4220.1F requires that grantees make
awards only to responsible contractors possessing the ability to perform successfully under the
terms and conditions of a proposed procurement. Responsibility may be affected by new
information up to the time of contract award. Responsibility determination factors include
whether the prospective contractor has:

e The appropriate financial, material, equipment, facility and personnel resources
and expertise (or the ability to obtain them) necessary to indicate its capability to
meet all contractual requirements;

e The capability to comply with the required delivery schedule considering all their
existing business commitments;

e A satisfactory record of performance;

e A satisfactory record of integrity;,

e Legal qualification to contract with grantee; and supplied all necessary
information in connection with the inquiry concerning responsibility.

Discussion: Of the twenty-six (26) procurements reviewed for compliance with this element,
nineteen (19) were found to be deficient and seven (7) were not deficient. In many cases the
procurement documentation lacked evidence of an EPLS/SAM check for debarment/suspension
or the responsibility determinations were not completed prior to award. However, 1t was apparent
from the contract files reviewed that Omnitrans has made a recent effort to conduct responsibility
checks post-award and that a system is currently in place.

Corrective Action: During the period of the PSR review, Omnitrans added an EPLS/SAM search
to their standard responsibility checklist. Evidence of this updated checklist 1s attached (See
Exhibit A), staff has been trained on using the new form, and compliance will be verified by
conducting an internal audit of procurements within thirty (30) days from the date of the final
report and annually thereafter.
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Element (21) Fair and Reasonable Price Determination [Micro-Purchases]

Basic Requirement: Chapter VI, Section 3(a)(2)(c) of FTA C 4220.1F indicates that micro-
purchases are those purchases under $3,000. Micro-purchases requirements follow these
guidelines:
e May be made without obtaining competitive quotations.
e There should be equitable distribution among qualified suppliers and no splitting
of procurements to avoid competition.
e Document that the price is fair and reasonable and how this determrmnation was
derived.

Discussion: Of thirteen (13) procurements reviewed for this requirement, twelve (12) were found
to be deficient and one (1) was not deficient. These deficient micro purchase files did not include
a fair and reasonable price determination that was conducted prior to award. Omnitrans had
recently completed a post-award fair and reasonable price determination form, which showed
that a process 1s now being followed.

Corrective Action: Staff training was conducted in January, however follow-up training will be
provided again on June 13, 2013 (See Exhibit D). Compliance will be verified by conducting an
internal audit within thirty (30) days from the date of the final report, and annually thereafter.

Element (23) Price Quotation [Small Purchases]

Basic Requirement: Chapter VI, Section 3(b)(2) of FTA C 4220.1F defines small purchase
procedures as those relatively simple and informal procurement methods for securing services,
supplies, or other property that cost more than $3,000, but do not cost more than the simplified
acquisition threshold fixed at 41 U.S.C. § 403(11) (currently set at $100,000). It also indicates
that price or rate quotations shall be obtained from an adequate number of qualified sources.

Discussion:

Of the six (6) small purchases reviewed for this requirement, one (1) was found to be deficient
and five (5) were not deficient. The deficient procurement was for methane detection services
and did not include an adequate number of quotations.

Omnitrans respectfully disagrees that Contract file IPMO#&11-24 with Carlin Environmental to
provide methane detection consulting services 1s deficient with respect to the small purchase
requirements. Omnitrans counsel considered this procurement to be specialized enough to meet
the statutory requirements of a specialized design profession under Government code 53060 and
that these specialized services were procured as a sole source (See Exhibit F). A non-competitive
checklist should have been used instead.

Element (24) Clear and Complete Specifications

Basic Requirement: Chapter III, Section 3(a)(1)(a), (b), and (d) of FTA C 4220.1F requires that
grantees have a clear and accurate description of the techmical requirements for the material,
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product, or service to be procured. Complete and accurate specifications are required to ensure
that all potential bidders are given equal knowledge on grantee’s requirements.

Discussion: Of the thirty-two (32) procurements reviewed for this requirement, one (1) was
found to be deficient and thirty-one (31) were not deficient. The deficiency was due to a
procurement for MS Office Training that did not include a specification or statement of work.

Although Omnitrans agrees that the one (1) small purchase solicitation did not include a written
specification or a statement of work, the FTA’s Best Practices and Omnitrans’ Procurement
Procedure 2030-1 does allow for telephone quotes. Chapter 4: “Depending on the requirements
of the method of procurement you choose, you may solicit offers in a telephone call or in many
other forms ranging up to multi-volume requests for proposals.”

Corrective Action: It is worth noting that this was an 1solated instance that was facilitated by an
employee who is no longer with Omnitrans. The current procurement team will receive refresher
training on June 13, 2013 to reinforce their understanding (See Exhibit D). Compliance will be
verified by undergoing an internal audit of the files within thirty (30) days from the date of the
final report, and annually thereafter (See Exhibit E).

Element (25) Adequate Competition — Two or More Competitors

Basic Requirement: Chapter VI, Section 3.i(1)2.a. of FTA C 4220.1F indicates that adequate
competition exist when two or more responsible bidders are willing and able to compete
effectively for the business.

Discussion: Of the seventeen (17) procurements reviewed for this requirement, three (3) were
found to be deficient and fourteen (14) were not deficient. The most significant deficiency in this
area was related to preliminary architecture and engineering services for the sbX E Street
Corridor Bus Rapid Transit (BRT) Project. Only a single bid was received for this procurement,
which was valued at over $15 Million. Given the magnitude of the opportunity and the sizeable
market of suppliers available to complete this work, multiple bids should have been received and
additional market research should have been conducted to identify potential suppliers.

Contract PLNO8-1 for the preliminary architecture and engineering services for the sbX E Street
Corridor Bus Rapid Transit (BRT) Project was outside of the scope of this PSR. This agreement
was awarded on June 4, 2008 and fell within the scope of the PSR conducted on November 3-8,
2008 (See Exhibit G).

| Although Ommitrans agrees that the RFPs for SAS13-02 VoiplP Public Address System, and
MKT13-17 Bus Stop Amenity Advertising did not secure two or more responsible bidders, staff
followed the FTA guidelines for determining the validity of the procurement by reviewing the
specifications and surveying potential sources. Both solicitations were advertised in newspapers
of general circulation, posted online via Omnitrans’ bidding system PlanetBids, and distributed
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to potential sources. Surveys were conducted for each solicitation and the validity of the
procurement verified (See Exhibit H).

FTA C4220.1F § VI-17,2a:

2 Single Bid or Single Proposal. Upon receiving a single bid or single proposal in
response to a solicitation, the recipient should determine if competition was adequate.
This should include a review of the specifications for undue restrictiveness and might
include a survey of potential sources that chose not to submit a bid or proposal.

a Adequate Competition. FTA acknowledges competition to be adequate when
the reasons for few responses were caused by conditions beyond the recipient’s
control. Many unrelated factors beyond the recipient’s control might cause
potential sources not to submit a bid or proposal. If the competition can be
determined adequate, FTA’s competition requirements will be fulfilled, and the
procurement will qualify as a valid competitive award.

Element (32) Bid Opening [Sealed Bid]

Basic Requirement: Chapter VI, Section 3{(c)(2)(e) of FTA C 4220.1F requires that all bids be
publicly opened at the time and place prescribed in the invitation for bids. An important part of
this process is that bids remain sealed until bid opening. Also, it is important that there 1s proper
notation of the time and receipt of the bid to ensure that all bids are eligible for consideration.
This ensures fairness in the competitive process.

Discussion: Of the four (4) sealed bid procurements reviewed for this requirement, three (3) were
deficient and one (1) was not deficient. The sealed bid procurement for the sbX E Street
construction project contained a bid opening document that was not signed. The bus painting and
wrapping procurement only included a sign-in sheet for the bid opening and no documentation
providing evidence that all bids were opened at the time and date set in the solicitation. The third
deficiency related to a VoIP system procurement that was missing a bid opening form altogether.
The bid opening documentation associated with the vehicle maintenance facility construction
project was not deficient.

Corrective Action: Omnitrans agrees with this assessment. Omnitrans will revise its policies and
procedures with a standard bid opening form. Traiming will be provided on June 13, 2013 (See
Exhibit D). Compliance will be verified by undergoing an internal audit of the files within thirty
(30) days from the date of the final report, and annually thereafter.

Element (36) Evaluation [RFP]

Basic Requirement: Chapter VI, Section 3(d)(2)(b) of FTA C 4220.1F requires that:
e All evaluation factors are identified along with their relative importance;

e Grantees have a method in place for conducting technical evaluations of the proposals
received and for selecting awardees.
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Discussion: Of the thirteen (13) procurements reviewed for this requirement, five (5) were found
deficient and eight (8) were not deficient. The solicitations for towing services, onsite security
services, and paratransit onboard surveillance did not state the relative importance of evaluation
factors. In another solicitation for HVAC and EMS maintenance/repair, the evaluation criteria
section stated that “any other relevant factors as determined solely by the agency” would be
considered in the evaluation of proposals.

Corrective Action: Omnitrans agrees with this assessment. Training will be provided on June 13,
2013 (See Exhibit D). Compliance will be verified by undergoing an internal audit of the files
within thirty (30) days from the date of the final report, and annually thereafiter (See Exhibit E).

Element (38) Sole Source If Other Award Is Inadequate

Basic Requirement: Chapter VI, Section 3(1)(1)(b) of FTA C 4220.1F allows for procurements
by non-competitive proposal only when the contract award is inadequate under other
procurement methods and at least one of the conditions outlined below exists:

1. Item or service 1s only available from a single source;

2. Public exigency or emergency for the requirement will not permit a delay from
competitive bidding;

3. FTA authorizes non-competitive negotiations; or

4. Competition is deemed inadequate.

Title 49 U.S.C., Paragraph 5307(a)(1) defines such a capital maintenance item as one that is
procured directly from the original manufacturer or supplier of the item to be replaced and the
grantee first certified in writing to the FTA: (1) that such manufacturer or supplier is the only
source for such item; and (11) that the price of such item 1s no higher than the price paid for such
item by like customers.

Discussion: Of the nine (9) sole source procurements reviewed for this requirement, seven (7)
were found deficient and two (2) were not deficient. The sole source justifications for the
procurement of vehicle parts, bus wash repair components, computer supplies, and cellular
services did not meet FT A conditions for the use of this procurement method. Furthermore, two
(2) software maintenance contracts were renewed without competition and lacked base contracts
with the software providers. Beyond the nine (9) contract files reviewed, there have been 490
sole source procurements over the last two years alone. This 1s a cause for overall concern
regarding competition and corrective action must be taken to improve in this area.

Corrective Action: Ommnitrans agrees with this assessment. Traiming will be provided to the
Procurement Team on June 13, 2013 (See Exhibit D). Compliance will be verified by undergoing
an internal audit of the files within thirty (30) days from the date of the final report, and annually
thereafter (See Exhibit E). Agency wide traiming will be provided within 30 days. A
date/time/location has not yet been determined.

Element (39) Cost Analysis Required [Sole Source]
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Basic Requirement: Chapter VI, Section 6{(a) of FTA Circular 4220.1F confirms that a cost
analysis must be obtained when the offeror submits elements (labor hours, overhead, materials,
etc.), when the price competition is inadequate, when there 1s only a sole source available, or
when an order is changed. The recipient is not obligated to obtain a cost analysis where price
reasonableness of the proposed contracts can be justified on the basis of a catalog or market price
of a commercial product sold in large quantities to the general public, or where law or regulation
have established price.

Discussion: Of the nine (9) sole source procurements reviewed for this requirement, eight (8)
were found to be deficient. In the majority of these cases, there was no visible effort made to
conduct a sole source cost analysis and no documentation was provided.

Corrective Action: Omnitrans agrees with this assessment. Training will be provided on June 13,
2013 (See Exhibit D). Compliance will be verified by undergoing an internal audit of the files
within thirty (30) days from the date of the final report, and annually thereafiter (See Exhibit E).

Element (40) Evaluation of Options

Basic Requirement: Chapter VI, Section 7(b) of FTA C 4220.1F requires that the option
quantities or periods contained in the contractor's bid or offer are evaluated in order to determine
contract award. When options have not been evaluated as part of the award, the exercise of such
options will be considered a sole source procurement.

Discussion: Of the twenty-six (26) procurements reviewed for this requirement, two (2) were
deficient, five (5) were not deficient, and mineteen (19) were not applicable. Option period
pricing was not evaluated at the time of award for the sbX E Street construction project and for
the procurement of fourteen 60 foot buses. Option pricing must be evaluated at the time of award
if Omnitrans reasonably expects to exercise options in the future and this evaluation should be
sufficiently documented in the procurement file.

Corrective Action: Omnitrans agrees with this assessment. Training will be provided on June 13,
2013 (See Exhibit D). Compliance will be verified by undergoing an internal audit of the files
within thirty (30) days from the date of the final report, and annually thereafter (See Exhibit E).

Element (41) Cost or Price Analysis

Basic Requirement: Chapter VI, Section 6.a.b.c. of FTA C 4220.1F requires that grantees
perform a cost or price analysis in connection with every procurement action, including contract
modifications.

Discussion: Of the twenty-three (23) procurements reviewed for this requirement, ten (10) were
deficient and thirteen (13) were found not deficient. The deficiencies were either caused by
missing cost or price analysis or by incomplete efforts that lacked profit evaluation or analysis of
extreme discrepancies in pricing received.
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Corrective Action: Omnitrans agrees with this assessment. Training will be provided on June 13,
2013 (Exhibit D). Compliance will be verified by undergoing an internal audit of the files within
thirty (30) days from the date of the final report, and annually thereafter (Exhibit E).

Element (42) Written Record of Procurement History

Basic Requirement: Chapter III, Section 3(d)(1) of FTA C 4220.1F requires that grantees
maintain records detailing the history of each procurement. The basis for contract price
requirement applies to all procurements except micro-purchases. At a mimmum, the following
must be included in the record:

e The rationale for the method of procurement;

e Sclection of contract type;

e Reasons for contractor selection or rejection;

Discussion: Of the thirty-one (31) procurements reviewed for this requirement, nine (9) were
found to be deficient and twenty-two (22) were not deficient. Though Omnitrans demonstrated
the implementation of written record templates, the history of the procurement was often missing
elements such as the basis for contract type, basis for contract price, and reasons for contractor
selection or rejection. This deficiency was not isolated to a single procurement method and
spanned small purchases, sole source, RFPs, and IFBs.

Corrective Action: Omnitrans developed and implemented a procurement planning template for
use in future procurements (See Exhibit A). Omnitrans informally trained procurement staff on
written record procedures and templates and will follow up with formal training on June 13,
2013 (See Exhibit D). Compliance will be verified by undergoing an internal audit of the files
within thirty (30) days from the date of the final report, and annually thereafter (Exhibit E).

Element (43) Exercise of Options

Basic Requirement: Chapter V, Section 7.a. (1) (a)b)(c) 2 of FTA C 4220.1F requires that the
exercise of an option is in accordance with the terms and conditions of the option stated in the
initial contract awarded.

e An option may not be exercised unless it 1s determined that the option price is better than
prices available at the time the option is exercised.

Discussion: Of the twenty-six (26) procurements reviewed for this requirement, three (3) were
deficient and twenty-three (23) were not applicable. These deficiencies were primarily due to the
fact that option periods were exercised without verifying that prices were still fair and reasonable
for the sbX E Street construction project and for the procurement of fourteen 60 foot buses.

Corrective Action: Ommnitrans does not disagree with the assessment on this element, however 1t
should be noted that the deficiencies were found on procurements that were awarded on or
before September, 2011. Formal training will be provided on June 13, 2013 (See Exhibit D).
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Compliance will be verified by undergoing an internal audit of the files within thirty (30) days
from the date of the final report, and annually thereafter (See Exhibit E).

Element (44) Out of Scope Changes

Basic Requirement: Chapter VI, Section 3(1)(1)(b) of FTA C 4220.1F indicates that a contract
change that is not within the scope of the original contract is considered a sole source
procurement. The grantee must justify why an amendment was the only feasible course of action,
and must comply with FT A requirements for cost analysis and profit negotiation.

Discussion: Of the twenty-six (26) procurements reviewed for this requirement, two (2) were
deficient and twenty-four were not applicable. A change order for $400,000 pertaiming to the sbX
E Street construction project was not evaluated appropriately, and a staff augmentation contract
originally awarded for $99,000 was allowed to escalate to $539,000.

Corrective Action: Both of the change orders found to be deficient were processed as sole source
procurements but did not comply with FTA requirements for cost analysis and profit negotiation
(See Extubit I). As noted in Element 2, with the Omnitrans’ sbX E Street Corridor Bus Rapid
Transit (BRT) Project 1s on a tight schedule, terminating the full agreement with APSI will have
an adverse effect on completing the project on time, within budget. With FTA’s concurrence,
Omnitrans proposes continued utilization of APSI for scheduling and environmental services,
and will terminate the utility coordination services component of the agreement and issue an RFP
for continued support through project completion.

Traiming will be provided on June 13, 2013 (See Exhibit D). Compliance will be verified by
undergoing an internal audit of the files within thirty (30) days from the date of the final report,
and annually thereafter (See Exhibit E).

Element (47) Time and Materials Contracts

Basic Requirement: Chapter VI, Section 2.c. (2) (b) of FTA C 4220.1F indicates that Time and
Materials Contracts should be used only:
e After a determination that no other type of contract is suitable
e [Ifthe contract specifies a ceiling price that the contractor shall not exceed except at its
own risk.

Discussion: Of the twenty-six (26) procurements reviewed for this requirement, two (2) were
found to be deficient, and two (2) were not deficient. The procurements for staff augmentation
and vehicle maintenance facility A&E services did not include a determination that no other type
of contract was suitable.

Corrective Action: Ommnitrans does not disagree with the assessment on this element, however it
should be noted that the deficiencies were found on procurements that were awarded on or
before May, 2011. The procurement team has already been trained however, refresher training
will be provided on June 13, 2013 (See Exhibit D). Compliance will be verified by undergoing
13| Page
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an internal audit of the files within thirty (30) days from the date of the final report, and annually
thereafter (See Exhibit E).

Element (48) Cost Plus Percentage of Cost
Basic Requirement: Chapter VI, Section 2(¢)(2) (a) of FTA C 4220.1F indicates that the cost

plus a percentage of cost and percentage of construction cost methods of contracting shall not be
used.

Discussion: Of the twenty-six (26) procurements reviewed for this requirement, one (1) was
found to be deficient and twenty-five (25) were not deficient. The joint venture contract for the
sbX E Street construction project contained a fifteen percent markup on all change orders, which
constitutes a cost plus percentage of cost type contract.

Corrective Action: Omnitrans agrees with this assessment and has already initiated a contract
amendment (See Exhibit I). Procurement procedure 6005-2, § 3.1.10 prohibits cost plus a
percentage of cost contracts:

3.1.10. Cost Plus Percentage of Cost Contracts

3.1.10.1. The use of cost plus percentage of cost type of contracts are
prohibited.

Traiming will be conducted on June 13, 2013 (See Exhibit D). Compliance will be verified by
undergoing an internal audit of the files within thirty (30) days from the date of the final report,
and annually thereafter (See Exhibit E).

Element (50) Piggybacking

Basic Requirement: Chapter V, Section 7(a)(2) of FTA C 4220.1F defines Piggybacking as an
assignment of existing contract rights to purchase supplies, equipment, or services. Grantees
piggybacking on another agency’s contract must ensure that the original contract contained an
assignability clause and that the terms and conditions of that contract meet the FT A requirements.

Discussion: Of the three (3) procurements reviewed for this requirement, all three (3) were
deficient. Common areas of concern in these deficient piggybacks included insufficient inclusion
of Federal clauses, missing minimum and maximum quantities, and a lack of market analysis of
prices before purchases were approved. In one instance, a purchase for cellular and mobile data
services was made off of a GSA contract without obtaining competition. Procurements off of
GSA schedules must be competed and are subject to all FTA piggybacking requirements.

Corrective Action: Omnitrans will revise its policies and procedures with regards to
piggybacking to include updated FT A requirements (FTA C4220.1F, rev 3) and instructions on
buying off of GSA contracts. Training will be conducted on June 13, 2013 (See Exhibit D).
Compliance will be verified within thirty (30) days from the date of the final report (See Exhibit
E). 14 |Page
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Element (56) Clauses

Basic Requirement: Chapter IV, Section 2 and Appendix D of FTA C 4220.1F indicate that:

e A current but not all inclusive and comprehensive list of statutory and regulatory
requirements applicable to grantee procurements (such as Davis-Bacon Act,
Disadvantaged Business Enterprise, Clean Air, and Buy America) is contained in the
FTA Master Agreement.

e (rantees are responsible for evaluating these requirements for relevance and applicability
to each procurement.

Discussion: Of the thirty-two (32) procurements reviewed for this requirement, twenty-two (22)
were found to be deficient and ten (10) were not deficient. There were a variety of reasons for
clause deficiencies. In some cases, Ommnitrans had inserted Best Practice Procurement Manual
discussions about clauses rather than designing concrete clauses based on the manual guidance.
The Best Practices Procurement Manual should be used only as a guide in the development of
clauses. In other cases, the Access to Records clause utilized in contracts did not grant direct
access to records by the FTA and federal government. Finally, several purchase orders

incorporated clauses by reference to the Ommitrans website without actually having FTA clauses
available online.

Corrective Action: Federal clauses were posted on the Omnitrans website on April 17, 2013. It
should be noted that 21 of the 22 procurements with deficiencies were awarded on or before
April, 2012, Ommnitrans respectfully disagrees with the deficiency on the remaining IFB and has
attached supporting documentation (See Exhibit J). Training will be provided on June 13, 2013
(See Exhibit D). Compliance will be verified by undergoing an internal audit of the files within
thirty (30) days from the date of the final report, and annually thereafter (See Exhibit E).
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¢ OmniTrans

Connecting Our Community.

Price Analysis/Reasonableness

POIContract#:

Project Name:

Vendor Name:

Dollar Value:

Description:

Rationale:
Analysis: Prices for this PO/Contract were reviewed by the Contract Administrator and
determined to be fair and reasonable for the following reason(s):

O Award based on lowest, responsive and responsible bid received - see
attached quotes

O Compared with prices paid for similar goods or services
O Award based on availability (as stated in procurement docs)

O Pricing deemed reasonable based on past purchase history attached

Contract Administrator Procurement Director/Manager

Revised: 02-6-13
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¢ Omnilrans

Connecting Our Community.

Responsibility Determination Form

POISolicitation #:

Supplier:

Date:

For each of the areas described below, check that the appropriate research has been
accomplished and provide a short description of the research and the results.

Acceptable Comment
1. Appropriate financial O Yes O No
equipment, facility, and
personnel
2. Ability to meet the delivery O Yes O No
Schedule
3. Satisfactory period of O Yes O No
Performance

4. Satisfactory record of integrity, [ Yes [ No

not on declined or suspended
listings

5. Receipt of all necessary data O Yes O No

from supplier

Procurement Project Manager
Revised: 01-08-13
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€5 OmniTrans

Connecting Our Community

| PROCUREMENT HISTORY

Procurement Title:

Procurement Number:
0 Received ICE (Independent Cost Estimate) DATE:
$
Procurement Method ( Attach Method of Procurement Decision Matrix)
O RFP
O RFQ
0 IFB

0 Sole Source (justification attached)

Contract Type (Check appropriate type)
U Firm Fixed

0 Cost Reimbursement

0 Time and Materials
*Cost Plus Contracts are Prohibited by the Federal Transit Administration
(FTA)

Vendor/Contractor Selection (Describe method and rationale for selection) (e.g. - This project
was released as an Invitation for Bid as staff required a specific product or service and was
advertised in public newspapers of general circulation.)

0 Cost /Price Analysis
e (Cost Analysis (Sole Source justification if applicable)
e Price Analysis (quotes to analysis attached)
O Price Reasonableness (Information Attached)
[0 Responsibility Determination Form (Attached and completed)
[0 Small Purchase Checklist (If applicable)

Details of Procurement
Date Description and Details

Revised: 01-08-13
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@?g Omnilrans

Connecting Our Community

Details of Procurement

Date

Description and Details

Revised: 01-08-13
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€5 OmniTrans

Connecting Our Community

| METHOD OF PROCUREMENT DECISION MATRIX

To best determine which method of procurement is suitable, classify your situation by checking
off the appropriate boxes below in each of the procurement methods below. All elements must

apply that use that method.

0 Independent Cost Estimate (Attached for every procurement over $3,000)

L. Mini-Purchase IV.  Sole Source
O Amount $3,000 to O OEM, Custom Item
$25,000 0 Only once Source Available
0 Three or more vendor O Approved by FTA — Sole Source
quotes available 0 Public exigency issue/emergency
O Competition 1s inadequate after public
solicitation (If all elements apply, continue to
IL Small Purchase Emergency Procurement below)
0 Amount $25,001 to
$100,000 Emergency Procurement (Subset of Sole Source)
0 Three or more vendor 0 This 1s a health and safety issue that
quotes  (Competitive prohibits delay
Procurement)

III. Competitive Procurement
U  Amount
O Multiple Sources Available
0 Notan Emergency Purchase

A, Sealed Bid — Invitation For Bid (IFB)
0 Complete & adequate specifications or purchase description
0 Two or more responsible bidders willing to complete
[0 Selection can be made on basis of price
0 Procurement suitable for firm, fixed price

B. Informal Competitive Bidding — Request for Quotation (RFQ)
0 Complete & adequate specifications or purchase description
0 Does not require complicated solicitation evaluation

C. Competitive Proposals — Request for Proposal (RFP)
Complete specification not feasible

Bidder input needed for specification

Two or more responsible bidders willing to compete

OOnoOd

Discussion needed with bidder offer receipt of proposals, prior to award

Revised: 01-08-13
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ONMNITRANS PROCUREMENT PLAN

Section I: REQUEST (To he completed by requesting Department)

Description of Proposed Acquisition Target Start Date Requested Term (Base/Cplions Years)

Project Manager Date

Section II: Funding

Funding Source(s) Federally funded: | Budgeted: Funding Verified by (rame):
[1Yes [ |No [[1¥es [ |No

Section ITI: Procurement Method (To be compleied by Procurement Department)

Solicitation Number:

Date Received: | When Needed:

Section I'V: Method of Acquisition

Section V: Type of Contract

[ ] RFP (Request for [ ] Non-competitive

Proposals) (Sole Source)
[] IFB (Invitation for Bids) [] Small Purchase (RFQ)
$100,000+ >$3,000 - <$100,000

[ ] FFP (Fixed Contract Price)
] T&m
[ ] Cost Plus Fixed Fee

Section VI: Procurement Schedule (7o be completed by Procure

ment in conjunction with user Dept )

ACTIVITY

TARGET DATE

Independent Cost Estimate (ICE) Received

Scope of Work (SOW) — Specification

Final Draft of Bid Documents

Board Approval to Releaze ($100,000+)

Release: Posted online, Newspaper Advertisements

Pre-Bid/Proposal Conference

Date: Location:

Deadline for Questions/Requests for Approved Equals

Final Addenda

Bid Closing/Proposals Due

Prevailing Wage Lock-in Date

Review for Responsiveness

Technical Evaluation

Face-to-face Discussions/Demonstrations/Presentation

Price and Cost Analysis

Negotiations/Best & Final

Responsibility Determination

Basis of Award

Board Approval

Procurement Documentation {Award)

Protest Period Ends

Insurance Documents/B onds Received

Contract Executed

Notice to Proceed

Debarred List/References

Procurement Plan Reviewed and Approved

Project Manager Signature Date
Procurement Staff Signature Date
Procurement Manager Signature Date

Revised 05-06-13
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7 Omnilrans

Connecting (e Community:

WEDNESDAY, Baember 12, 2012
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7 Omnilrans

Cannedling Cur Community.

PROCUREMENT TRAINING
WEDNESDAY, December 12, 2012

Print Name Sigmature Department
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Z» Omnilrans

Connecting Dur Communiy.

PROCUREMENT TRAINING
WEDNESDAY, December 12, 2012
Print Name Signaturg Department
—
Mae  Sungy (W A~ Jintny
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[
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Myth #3 Myth #4

“Price Reasonableness” isn’t required
It takes 18 to 24 months to procure
Simple Products or Services For purchases under $3,000 or
When using the P-Card.

€% Omnifrans

Cummexting Crr Cormmanity

Myth #5 Myth #6

ICE & Sole Source Justifications are not needed

Omnitrans Procurement has
for Change Orders or Amendments

Successfully Passed all of its Audits.

7o OmniTrans €% Omnilrans

COMBEELE 31 Cemmaaiy

. INDEPENDENT COST ESTIMATE
General Overview (ICE)
e An ICE is prepared before the receipt of offers

does not raise the question of whether the
particular date and related analysis was

m consciously or unconsciously intended to justify
the award.
]
Contractr FO
A A
¥ » Omnilrans #» Omnilrans
Cretnecting (s Csemmanity

Cummeeting Dt Cesmimalty
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INDEPENDENT COST ESTIMATE
(Continued)

...in connection with FVERY procurement over
the Mini-purchase thrashold ¢§3.001 and
above) _ _grantees must make independent
astimates before recaiving bids or proposals.

(FTA C4220.1F, Ch. W, 6)

€5 OmniTrans

Cumneeting ur Cemmanity

INDEPENDENT COST ESTIMATE
(Continued)

Independent cost estimate

Published competitive pricing

Results of competitive procurements

Estimates by in—house or outside estimators

+ ICE must be dated before bid process
begins

€% Omnifrans

Commenting S Cummanity

INDEPENDENT COST ESTIMATE
(Continued)

» Published competitive prices

» Results of competitive procurements

» Estimate by in—house or outside estimators
» Must be dated

£% OmniTrans

Cunceting Cur Cemmnity

INDEPENDENT COST ESTIMATE
(Continued)

Purpose

» Clear basis for determination of benefits

» Essential procurement and financial planning
» Provides a basis for price analysis

» Flags possible scope creep

Procurement Plan

+  Review ICE & S0W
»  Determine Procurement Method
»  Develop Mutually Agreed Upon Schedule

&% Omnilrans

T —

Final Report: Procurement System Review for Omnitrans

PROCUREMENT PLAN
(Continued)

» Project Manager (PM) Initiates request for
goods or services

» Contracts Manager or Director assigns
Contract Administrator (CA)

» PM provides Independent Cost Estimate (ICE)
and Scope of Work (SOW)

&% Omnifrans

Page 98 of 162



Final Report: Procurement System Review for Omnitrans Page 99 of 162



EXHIBIT C Brand OMNITRANS

Name Restrictions 1700 WEST FIFTH STREET
SAN BERNARDING, CA 92411-2499
BRT 60/FT STYLIZED LOW FLOOR ARTICULATED CNG COACHES
RFP-PLN10-12
SECTION I

procedures, the alleged failure of the Agency to review a protest, or the alleged violation of Federal law or
regulation,

Alleged violations of certain federal requirements provide a separate complaint procedure, See, for
example, Buy America Requirements, 49 CFR 661 (Section 661.15) and Participation by Disadvantaged
Business Enterprise in Department of Transportation Programs, 49 CFR 23 (Section 23.73).

Failure to comply with the above protest procedures will render a protest untimely and/or inadequate and
shall result in its rejection.

IP11 Preparation of Proposals
IP 11.1 Use of Proposal Forms

Proposers are advised that the forms contained in this RFP are the forms required to be used for
submission of a Proposal. Each Proposal shall be on the prescribed Proposal Fonn(s) and shall be for the
entire Contract including all Proposal Items. The Proposal Forms(s) are available in Microsoft Word. To
request the Microsoft Word documents, forward an email to janet. williams{@omnitrans.org or

Christine, vanmatre(@omnitrans.ory,

IP 11.2 Alternate and “or equal products” or methods Proposals

Proposers may submit alternate Proposals to this RFP. The Agency reserves the right to accept ar reject
any alternate Proposal.

A. Alternate proposals shall meet the requirements of the Specification section, and other requirements as
set forth herein.

B. Listing of proposed “or-equal” items or methods,

1. With consideration of the additional evaluation time necessary for the Agency
review of such items, indicate for each “or-equal” item the product or. method
name and description ¢include product cut-sheets or method specifics), purpose for
submission, item’s advantages and disadvantages, how the item will affect the
project in cost and schedule requirements, and estimated time required to
implement the proposed item.

The Agency may return unreviewed those submissions {i) not as specified herein,
(ii) which are incomplete, (iii) nol submitied in accordance with the Solicitation
Document’s specified schedule, or (iv) which are uncertified by the proposed “or-
equal” manufacturer or company, in which case Contractor shall provide the
specified product,

I

C. Submit six copies of proposed “‘or-equal” item/method for review in accordance with
this Solicitation..

D. Disposition of “Or-Equal” ltem/Method:
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OMNITRANS
1700 WEST FIFTH STREET
SAN BERNARDING, CA 92411-2499
BRT 60/FT STYLIZED LOW FLOOR ARTICULATED CNG COACHES
RFP-PLNI10-12
SECTIONI

i, Accepted: The Agency will evidence such acceptance by approval of an
amendment for Proposer and the Agency’s execution. Such Amendment wiil
accompany the Agency’s evaluation and acceptance of Proposer’s  “Or-Equal”
offer.

2. Rejected:
a. One {1) copy retained by the Agency
b. One (1) copy returned to Contractor with a commentary by the Agency.
c. Remaining copies will be destroyed.

1P 11.3 Proposal Format Requirements

A. Proposals shall be submitted in four (4) separately sealed packages identified below.
Fach package shaill be marked as specified below and shall contain all of the Proposal
documents for which the package is required to be marked and no other decuments.
These same requirements shall apply to any Best and Final Offers which may be
requested. Proposals nmest comply with:

1) The terms and conditions of this RFP; and

2) The Agency authorized amendments, if any.
B. Proposals suest be submitted:
1) As described in the Proposal Format section and may NOT be faxed.

) In quadruplicate:
a) One (1) marked “ORIGINAL” and
b) Four (4) copies marked “COPY”

3) By no later than as set forth in the Schedule. Proposals received after this time
and date will be rejected and returned to the propoeser unopened.

1 Proposals must be bound in three ring binders with dividers separating the
sections, and organized in the order listed below.

5) You must include any other information required by this RFP or its amendments,
which may not be listed below.

6) You may include additional information, however, do not attach terms and
conditions that conflict with the RFP as this can render your proposal non-
responsive.

C. Proposals may be submitted as follows:
3] You may offer supplemental or additional information and services, however the

Agency is not obligated {o pay for or use these additional information or services.

2) If your supplement is accepted and evaluated as part of the proposal, you will be
required to provide those services, if the Agency elects to use them,
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OMNITRANS
1700 WEST FIFTH STREET
SAN BERNARDINO, CA 92411-2499
BRT 60/FT STYLIZED LOW FLOOR ARTICULATED CNG COACHES
RYP-PLNi1Q-12
SECTION 1

IP 6 Questions and Clarifications

All cotrespondence, communication, and/or contact in regard to any aspect of this solicitation or offers
shall only be with the contact person identified in Section I RFP (or their designated representutive).
Proposers and their representatives shall not make any contact with or communicate with any member of
the Agency, or its emplayees and consultants, other than the contact person in regard to any aspect of this
solicitation..

Al any time during this procurement, and up to the time specified in IP2 Proposed Schedule for the
Procurement, Proposers may request, in writing, a clarification, or interpretation of any aspect, or a
change to any requirement of the RFP or any addenda to the RFP. Requests may include suggested
substitutes for specified items and for any brand names, which whenever used in this solicitation shalt
mean the brand name or approved equal. Such written requests shall be made to the contact person, The
Proposer making the request shall be responsible for its proper delivery to the Agency as identified in
Section I RFP on the form CER 2.0 Request for Pre-Offer Change or Approved Equal. Any request for
a change to any requirement of the Contract documents must be fully supported with technical data, test
results, or other pertinen| information evidencing that the exception will result in a condition equal to or
betier than that required by the RFP, without substantial increase in cost or time requirements.

Any response which is not confirmed by a written addendum shall not be official or binding on the
Agency. Any responses to such written requests shall be provided by the Agency in the form of addenda
only, All responses to CER 2.0 Reguest for Pre-Offer Change or Approved Equal shall be provided to
all Proposers. Only written responses provided as addenda shall be official and all other forms of
communication with any officer, employee, or agent of the Agency shall not he binding on the Agency.

If it should appear to a prospective Proposer that the performance of the Work under the Contract, or any
of the matters relating thereto, is not sufficiently described or explained in the RFP or Contract
documents, or that any conflict or discrepancy exists between different parts thereof or with any federal,
stale, local or Agency law, ordinance, rule, regulation, or other standard or requirement, then the Proposer
shall submit a written request for clarification to the Agency within the time period specified in IP 2
Proposed Schedule for the Procurement

IP 7 Addenda to RFP

The Agency reserves the right to amend the RFP at any time in accordance with JP 2. Any amendments to
or interpretalions of the RFP shall be described in written addenda. The Agency shall provide copies of
Addenda to all prospective Proposers officially known to have received the RFP. Prospective Proposers,
or their agents, shall be responsible to collect the addendum st the address provided in Section 1 RFP.
Notification of or the addendum will also be distributed to all such prospective Proposers officially
known to have received the RFP. Failure of any prospective Proposer to receive the notification or
addendum shall not relieve the Proposer from any obligation under its Proposal as submiitted or under the
RFP, as clarified, inlerpreted, or modified. All addenda issued shall become part of the RFP. Prospective
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Omnitrans RFP-PLN10-12
60-FT Stylized BRT CNG Coaches
Requests for Information and Approved Equal

Request |Contract/{T |Page Section Questions/Clarification/Ap |Request Type Manufacturer Proposal Omnitrans Response
No. echnical prove Equal/Deviation
8|Technical Page: 15 Section: A.,1 |Approve Equal Floor - Material Manufacturer requests approval to provide Greenwood |Approved

Forest, XL? ACQ Bus Panel ¥ in. Phywood Flooring that is
undercoated with Corashield for superior protection
against the elements.

10|Technical Page: 16 Section: B,2 |Approve Equal Strength Manufacturer requests approval to supply the plywood |Approved as long as the fasteners are
vendor approved fasteners used to retain the plywood to [serviceable from one side only.
the structure. A Robertson flathead, thread cutting type
F screw that is coated with Magni 599 which is ACQ
compatible. A limited number of fasteners are used as
the plywood is mainly retained by adhesive.

25|Technical Page: 27 Section: D, 1 |Approve Equal Headlights Manufacturer requests approval to provide a headlight  |Please provide specificationfm fr.
system which is a combination of LED and halogen lights |Information.
as manufactured by J.W. Speaker.

30|Technical Page: 29 Section: M, 1 |Approve Equal Passenger Interior Lighting Manufacturer requests approval to provide a Pretoria Denied
interior lighting system which is programmable, however
the system will not automatically adjust the interior
luminance when the wipers are turned to their high
speed mode.

48|Technical Page: 47 Section: B, 5) |Approve Equal Driver’s Window Manufacturer requests approval to provide the driver’s |Approved
side window manufactured from Solexia which will be
tempered glass with 77% light transmittance. This would
be the same as the 40 foot order.

51|Technical Page: 48 Section: E, 1) |Approve Equal Passenger and Driver Windows GiManufacturer requests approval to provide StormTite Denied
Windows with PPG Azuria glass which shall provide
similar results and provided on the 40 foot order.

56|Technical Page: 64 Section: E.4) |Approve Equal Lines and hoses Manufacturer advises that standard for hose specification|Denied. Please darify, FMVSS 106
FMWSS 106 has been updated to Aeroquip FC355: specifies air brake lines only. Please
Coolant vent line - FC355; Fuel lines - FC355; Suction note: CNG fuel lines are rated at
line - FC355; Air line - FC355; Engine and Trans oil - FC355 |4000psi

Omnitrans RFP-PLN10-12
60-FT Stylized BRT CNG Coaches
Requests for Information and Approved Equal

1of3

Request
No.

Contract/T
echnical

Page

Section

prove Equal/Deviation

QuestionsfClarification/Ap

Request Type

Manufacturer Proposal

Omnitrans Response

58|Technical Page:

Section:

L.2),M, 5

Approve Equal

Couplings

Manufacturer requests approval to provide the
Hutchinson exhaust bellow which is located between the
engine and the muffler as per Manufacturer’s design.

Approved

Technical Page:

Section:

F,1

Approve Equal

Air Filter Restriction Indicator

Manufacturer requests approval to provide a Donaldson
Electrical Air Restriction Gauge.

Denied

Technical Page:

Section:

1,1)

Approve Equal

Radiator

Manufacturer requests approval to provide its” standard
cooling package consisting of a Thermasys radiator that is
mounted at the rear street side corner of the bus

Denied

Technical Page:

Section:

1,9)

Approve Equal

Radiator

Manufacturer requests approval to provide its” standard
cooling package consisting of a Thermasys radiator that is
cooled with an hydraulically operated fan systam which
will provide adequate cooling of the engine and
transmission during ambient operating temperatures
between 30 and 120 degrees F

Denied

Technical Page:

Section:

A1)

Approve Equal

Rear axle

Manufacturer requests approval to provide front and rear|
axles manufactured by M.A.N and fitted with disc brakes.
The rear axle shall be the single reduction type with a
4.625 ratio.

(Approved

Technical Page:

Section:

B.1)

Approve Equal

Steering Design

Manufacturer requests approval to replace steering
column with the most current Douglas 929.

Please provide specificationfm fr.
Information.

Technical Page:

Section:

G,1)

Approve Equal

Air Dryer

Manufacturer's proposal is based on providing a dual
(tandem ) Bendix air dryer setup.

[Approved

Technical Page:

Section:

B 3)

Approve Equal

Fueling

Manufacturer requests approval to use the Allen Bradley
871TM-DHSN18-H2 cut out switch. Thisis our standard
switch and provided on the last order.

Approved

Technical Page:

Section:

C.13)

Approve Equal

Wiring and terminals

Manufacturer requests approval to provide ultrasonic
splices on few J1939 body harnesses application.

Approved

Final Report: Procurement System Review for Omnitrans

20f3

Page 103 of 162



Omnitrans RFP-PLN10-12
60-FT Stylized BRT CNG Coaches
Requests for Information and Approved Equal

Request

No.

Contract/T
echnical

Page

Section

Questions/ClarificationfAp
prove Equal/Deviation

Request Type

Manufacturer Proposal

Omnitrans Response

86

Technical

Page: 104

Saction: A, 2)

Approve Equal

Climate Control - General

Manufacturer requests approval to provide a Thermo
King RLF roof top system on the tractor (front) unit and a
T11 rear mount system on the trailer {rear) unit. The
front RLF system is designed for the Xcelsior and is
recessed part way in the frame structure allowing better
air movement.

Clarify the refrigerant type in the TK

Technical

Page: 105

Section: A, 11

[Approve Equal

Climate Control - General

Manufacturer requests approval to provide a Thermo
King X640 refrigerant compressor.

Clarify the refrigerant type in the TK

Technical

Page: 105

Section: C.2)3)

Approve Equal

Cooling

Manufacturer requests approval to provide the following
HVAC system pull down for our 60-foot bus,
Manufacturer is requesting 110° to 75° (/- 3° degrees)
in 40 minutes at % engine speed and no solar load and no
passengers. This is using R407C refrigerant. Itis
anticipated that air flow should better in the front area
with the RLF unit designed for the coaches andin the
rear area which has conditioned air provided by a TK T-11
system.

Contingent on HYAC system

Technical

Page: 105

Section: D.1)2)

Approve Equal

Heating

Manufacturer requests approval to provide the EBM
brushless motors supplied by Thermo King.

Contingent on HYAC system

0

1

Technical

Page: 106

Section: A., 1)

[Approve Equal

Horn

Manufacturer requests approval to provide one heavy-
duty 13-volt, FIAMM Technologies, AM-803 dual horn.
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Procurement Team - Corrective Action
Training Agenda

Thursday, June 13, 2013, 1:00 p.m. — 5:00 p.m.
IT Traiming Room

10.

11.

12.

13.

14.

15.

16.

Element 16 - Written Selection Procedures
Element 21 -Fair and Reasonable Price Determination (Micro)

Element 24 -Clear and Accurate Specifications
e Telephone quotes
¢ Procedure 2030-1,2.1.2

Element 32 - Bid Opening [Sealed Bids]
e New Form

Element 36 — Evaluation [RFP]

Element 38 - Sole Sources If other award 1s inadequate
Element 39 - Cost Analysis Required [Sole Source]
Element 40 - Evaluation of Options

Element 41 —Cost or Price Analysis

Element 42 - Written Record of Procurement History
e Procurement History
e Procurement Plan

Element 43 — Exercise of Options
Element 44 - Out of Scope Changes

Element 47 — Time and Materials Contracts
e No other contract type is suitable
e Firm Ceiling Price

Element 48 — Cost Plus Percentage of Cost — strictly prohibited
Element 50 - Piggybacking

Element 56 - Clauses
¢ Regulatory Requirements
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EXHIBIT E
2013 PSR Corrective Action Compliance Schedule

Corrective Action Follow-Up

Element (7) Independent Cost Estimates

A review of compliance is scheduled within the 30 days after receipt of the final report.
Element (13) Brand Name Restrictions

A review of compliance is scheduled within the 30 days after receipt of the final report.
Element (16) Written Procurement Selection Procedures

A review of compliance is scheduled within the 30 days after receipt of the final report, and
annmually thereafter.

Element (18) Award to Responsible Contractors

Compliance will be verified by conducting an internal audit of procurements within thirty (30)
days from the date of the final report.

Element (21) Fair and Reasonable Price Determination [Micro-Purchases|

Compliance will be verified by conducting an internal audit of Micro-Purchases within thirty
(30) days from the date of the final report.

Element (24) Clear and Complete Specifications

Compliance will be vernfied by undergoing an internal audit of the files within thirty (30) days
from the date of the final report, and annually thereafter.

Element (32) Bid Opening [Sealed Bidf

Compliance will be vernfied by undergoing an internal audit of the files within thirty (30) days
from the date of the final report, and annually thereafter.

Element (36) Evaluation [RFP]

Compliance will be verified by undergoing an internal audit of the files within thirty (30) days
from the date of the final report, and annually thereafter.

Element (38) Sole Source If Other Award Is Inadequate
1|Page
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EXHIBIT E
2013 PSR Corrective Action Compliance Schedule

Compliance will be verified by undergoing an internal audit of the files within thirty (30) days
from the date of the final report, and annually thereafter.

Element (39) Cost Analysis Required [Sole Source]

Compliance will be verified by undergoing an internal audit of the files within thirty (30) days
from the date of the final report, and annually thereafter.

Element (40) Evaluation of Options

Compliance will be verified by undergoing an internal audit of the files within thirty (30) days
from the date of the final report, and annually thereafter.

Element (41) Cost or Price Analysis

Compliance will be verified by undergoing an internal audit of the files within thirty (30) days
from the date of the final report, and annually thereafter.

Element (42) Written Record of Procurement History

Compliance will be verified by undergoing an internal audit of the files within thirty (30) days
from the date of the final report, and annually thereafter.

Element (43) Exercise of Options

Compliance will be verified by undergoing an internal audit of the files within thirty (30) days
from the date of the final report, and annually thereafter.

Element (44) Out of Scope Changes

Compliance will be verified by undergoing an internal audit of the files within thirty (30) days
from the date of the final report, and annually thereafter.

Element (4£7) Time and Materials Contracts

Compliance will be verified by undergoing an internal audit of the files within thirty (30) days
from the date of the final report, and annually thereafter.

Element (48) Cost Plus Percentage of Cost

Compliance will be verified by undergoing an internal audit of the files within thirty (30) days
from the date of the final report, and annually thereafter.

Element (50) Piggybacking
2|Page
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EXHIBIT E
2013 PSR Corrective Action Compliance Schedule

A review of compliance is scheduled within the 30 days after receipt of the final report.

Element (56) Clauses

Compliance will be verified by undergoing an internal audit of the files within thirty (30) days
from the date of the final report, and annually thereafter.

Week One after final report:

Reviews- Individual reviews will be conducted in these four areas during week one.

Element (7) Independent Cost Estimates

Element (13) Brand Name Restrictions

Element (16) Written Procurement Selection Procedures
Element (50) Piggybacking

Week Two:
Audit- Anaudit will be conduct that includes these three areas in the scope.
Element (48) Cost Plus Percentage of Cost

Element (47) Time and Materials Contracts
Element (44) Out of Scope Changes

Week Three:

Audit- Anaudit will be conducted that includes theses seven areas in the scope
Element (24) Clear and Complete Specifications

Element (36) Evaluation [RFP]

Element (38) Sole Source If Other Award Is Inadequate

Element (39) Cost Analysis Required [Sole Source]

Element (40) Evaluation of Options

Element (41) Cost or Price Analysis
Element (42) Written Record of Procurement History

Week Four:

Audit- Separate audit will be conduct on this area

3|Page

Final Report: Procurement System Review for Omnitrans Page 108 of 162



EXHIBIT E
2013 PSR Corrective Action Compliance Schedule

Element (21) Fair and Reasonable Price Determination [Micro-Purchasesf

Audit- An audit will be conducted that includes these two areas in the scope.

Element (32) Bid Opening [Sealed Bid
Element (43) Exercise of Options

4|Page
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OMNITRANS

Sole Source Justification and Approval Form

Reference: Omnitrans Procedure 4050-1, Sections 1.1.1 and 2.2.1.

1. Estimated contract amount: $_$13.086.37

2. Recommended supplier name, address, and contact information:

Gary Carlin

Carlin Environmental Consulting, Inc.
2269 8. Ritchey Street

Santa Ana, CA 92605

3. Description of requested items or services and their purpose (Attach additional sheets
as necessary):

4, Justification for request:

Original or unique manufacturer or provider; no other local sources exist.

Source is sole distributor for original manufacturer.

Parts or equipment not interchangeable with similar parts or cquipment

from other manufacturer(s).

Only known item or service matching the requested needs or performing

the intended task. ;

Sole provider of a licensed or patented pood or service.

Sole provider of items campatible with existing equipment, inventory,

systems, programs, or services.

Sole provider of goods or services established as standard (Please provide

cvidence of such a standard).

. Sole provider of factory authorized warranty service.

o Used item representing good value and advantage.

_X  Noneof the above applies. A detailed cxplanation and justification for
this sole source request is attached (See Notes).

5. Explain why the product or service requested is the only one that can satisfy your
requirements, as well as why alternatives are unacceptable. Be specific with regard to
specifications. Usc additional sheets as necessary.

Requested by: Jason Lee Department: IPMO

Prepared by: Jason Lee Date: 11/22/10

Ihereby certify that, to the best of my knowledge, the above justification is accurate and
request that a sole source be approved for the procurement of the above requested item(s)
or service(s).

FORM - Sole Source Justification And Approval, Page 1 ol 2
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\ Signature: ‘%z/ Date: Z/fﬁ /f/ |

THIS SECTION FOR USE BY OMNITRANS PROCUREMENT DEPARTMENT
ONLY

Requisition Number:

L Approved __ Not Approved

| Reason for Non-Approval:

Name: C\L

Signature:
Date: AN %\\%&%\\

Notes: The Methane Detection System (MDS) located at the EV maintenance facility was
noted by the selected EV modification designer as possibly inadequate. The designer
subsequently proposed to design a MDS upgrade for $153K. Staff elected to obtain a
methane detection specialist to evaluate and prepare plans of the existing MDS for
submittal to the governing agencies like City Building or City / County Fire Departments
for review and approval. Staff reached out to two known methane detection specialty
companics — Carlin Environmental Consulting, Inc. (CEC) and Methane Specialists for
initial evaluation and service estimate (Please see attached email communication history).
CEC was the only responsive and responsible proposer to attend the job walk and submit
a proposal. Please see attached proposal from CEC.

FORM - Sole Source Iustification And Approval, Page 2 of 2
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Jason Lee

From: Mark Montgomery

Sent: Monday, November 22, 2010 6:36 PM

To: Chris M. Conahan

Subject: FW: Cmnitrans Methane Detection System Evaluation

Attachments: Omnitrans_ EV_Wiring Diagrams_OQriginal & Existing MDS.pdf; Omnitrans_ EV_Demo of

Original MDS System.pdf; Omnitrans_ EV_Existing MDS System Info.pdf; Omnitrans_
EV_Existing MDS System Layout.pdf; E-150.dwg; M420-B.DWG; M210-B.DWG; M220-
B.DWG; M230-B.DWG; M250-B.DWG; Omnitrans Methane Detection Systems.doc

Chris, it looks like the first attempt to e-mail you came back un-deliverable. Hopefully this one goes through.

Mark Montgomery
Facility Manager
Ompnitrans

1700 West 5th Street

San Bernardino, CA 92411

& Work (909) 379-7175
Fax (909)379-7375
Cell (951) 634-2435

=.* Mark.Montgome Cmnitrans.or

CONFIDENTIALITY NOTICE: This communication contains legally privileged and confidential
‘nformation sent solely for the use of the intended recipient. If you are not the intended recipient of this
.ommunication, you are not authorized to use it in any manner, except to immediately destroy it.
Permanently delete the original and any copies of this e-mail and any attachments thereto, and notify the

sender.

Fron; Mark Montgomery
Sent: Monday, November 22, 2010 5:59 PM

To: 'Chris M. Conahan’
Cc: Jason Lee; Milind Joshl; Jack Dooley; Ernesto DeGuzman; Christine Van Matre

Subject: RE: Omnitrans Methane Detection System Evaluation

Chris, as discussed, here is some information about our original system installed back in 1899 when the building was
built, and what it looks like today after being replaced in 2004. As mentioned we are looking for a consultant such as
yourself tc come out and survey the system to see if it is sufficient based on known codes/standards. Please review and
provide a cost for Methane Specialists to come out and evaluate,

Please call or e-mail if any questions.
Thanks!

Mark Montgomery

Facility Manager

Omnitrans

700 West 5th Street
an Bernardino, CA 92411
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& Work (909) 378-7175
- Fax (909)379-7375
¢ Cell (951)634-2435
= Mark.Montgomery@Omnitrans.arg

CONFIDENTIALITY NOTICE: This communication contains legally privileged and confidential
information sent solely for the use of the intended recipient. If you are not the intended recipient of this
communication, you are not authorized to use it in any manner, except to immediately destroy it.
Permanently delete the original and any copies of this e-mail and any attachments thereto, and notify the
sender.

From: Chris M. Canahan [mailto:cconahan@methanespecialists.com]
Sent: Monday, November 22, 2010 3:15 PM

To: Mark Montgomery

Subject: contact

Chris M. Conahan

Methane Spedlaists

President

{805} 987-5356 Work

{B05) 857-8227 Miohile
cronzhan@methanespedialists, com
621Via Alondra

Suite 610

GCamarillo, CA 93012
www.methanespedalists, com
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Jason Lee

From: Mark Montgomery

Sent: Monday, November 22, 2010 6:29 PM

To: Jason Lee; Milind Joshi; Jack Dooley; Ernesta DeGuzman; Christine Van Matre
Subject: RE: Omnitrans Methane Detection System Evaluation

Attachments: Carlin-Environmental-cnsl.pdf; Methane Specialists.pdf

in my discussion with Gary Carlin of Carlin Environmental, he felt that he could conduct the survey for approximately
$1000. We went ahead and set up his visit for Monday 11/29/10 around 12 noon. {Jason & Milind feel free to join us if
available)

Note — Carlin’s approach seems to blend engineering and administrative “fixes” to satisfy the authorities having
jurisdiction. He shared that the local Fire Departments seem to have limited knowledge of methane detection systems,
and often look to the consultants to engineer acceptable systems. The other company, Methane Specizlists seems to
take more of an engineering approach taking into account NFPA and DOT regulations/guidelines. Methane Specialists
quotes similar items that STV mentions in their proposal. | am waiting for a proposal from Methane Specialist to see
how much it would cost for them to come out as well, and pertorm a survey of the system. If their cost is also less than
$3000, it may be worth it to have two surveys to compare options.

Mark Montgomery
Facility Manager
Omnitrans

1700 West 5th Street

San Bernardino, CA 92411

8 Work (909) 379-7175
- Fax (909) 379-7375
. Cell (951)634-2435
-»" Mark.Montgomerv@Omnitrans.org

CONFIDENTIALITY NOTICE: This communication contains legally privileged and confidential
information sent solely for the use of the intended recipient. If you are not the intended recipient of this
communication, you are not authorized to use it in any manner, except to immediately destroy it.
Permanently delete the original and any copies of this e-mail and any attachments therecto, and notify the

sender.

From: Mark Montgomery

Sent: Monday, November 22, 2010 6:06 PM

To: 'Gary Carlin'

Cc: Jasan Lee; Milind Joshi; Jack Dooley; Ernesto DeGuzman; Christine Van Matre
Subject: FW: Omnitrans Methane Detection System Evaluation

Gary, as discussed, here is some information about our original system installed back in 1999 when the building was
built, and what it looks like today after being replaced in 2004. As mentioned we are locking for a consultant such as
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yeurself to come out and survey the system to see if it is sufficient based on known cades/standards. As agreed, | will
see you on Monday 11/29/10 around noon to discuss further.

Please call or e-meil if any questions.
Thanks!

Mark Montgomery
Facility Manager
Omnitrans

1700 West 5th Street

San Bernardino, CA 92411

B Work (809) 379-7175
Fax (909) 378-7375
Cell (951) 634-2435
= * Mark.Montgomery@Omnitrans.org

CONFIDENTIALITY NOTICE: This communication contains legally privileged and confidential
information sent solely for the use of the intended recipient. If you are not the intended recipient of this
communication, you are not authorized to use it in any manner, except to immediately destroy it.
Permanently delete the original and any copies of this e-mail and any attachments thereto, and notify the

sender.
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IPMO11-24

RATIONALE FOR METHOD OF PROCUREMENT

To: Contract File — IPMO11-24

Type of Procurement: Sole Source (see attached sole source justification)
Contractor: Carlin Environmental Consulting Services Inc.

Other than Full and Open Competition:

1. Gowvernment Code Section 53060. The legislative body of any public or municipal corporation or
district may contract with and employ any persons for the furnishing to the corporation or district
special services and advice in financial, economic, accounting, engineering, legal, or administrative
matters if such persons are specially trained and experienced and competent to perform the
special services required. The authority herein given to contract shall include the right of the
legislative body of the corporation or district to contract for the issuance and preparation of
payroll checks. The legislative body of the corporation or district may pay from any available funds
such compensation to such persons as it deems proper for the services rendered.

2. After review of the technical approach by Omnitrans (staff), validation of Carlin’s Environmental
Consulting Inc. proposal, and the Independent Cost Estimate in conjunction with the contract
requirements; staff determined that a Time and Material Change Order was the best approach.

3. Staff conducted a fair cost estimate on the hours to be provided for project assistance during the

bidding, RFI, construction and closeout process of the project. The FCE came in higher than the
consultants cost estimate. The net difference is $450.00.
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MNITRANS

DATE: June 4, 2008

TO: Board Chair John B. Roberts, Jr. and Members of the Omntirans Board of Director

THROUGH: Durand L. Rall, CEO/General Manager ,/ F~—eae—

FROM; Rohan Kuruppu, Director of Planning é
Ernesto DeGuzman, Dhrector of Proc uremél(i_@

SUBJECT: AUTHORIZE AWARD OF CONTRACT PLNQ&-1, E STREET sbX BUS
: RAPED TRANSIT (BRT) CORRIDOR PROJECT, PROJECT
DEVELOPMENT PHASE — ARCHITECTURAL AND ENGINEERING,
ENVIRONMENTAL CLEARANCE, PRELIMINARY ENGINEERING
AND FINAL DESIGN

FORM MOTION

Authorize the CEO/General Manager 1o award contract PLNO08-1, for an amount not 1o exceed
'$14,706,228.65, to Parsons Transportation Group, Inc., of Ontarie, California, for the provision
of transit planning, public relations, architeciural and engineering, cnvironmental clearance,
preliminary engineering and final design services for the E Street sbX Bus Rapid Transit (BRT)
Corridor Project, Project Development Phase, The contract value of $14,706,228.05 includes
negotiated pricing for optional scopes of design services during construction, planning studies
and reports afler revenue operation, and final design of two station lecations at California State
Universily Sun Bemardino and Rizlto Transcenter of $449.494,52. The Notice to Proceed will
be issued on June 11, 2008 and all work will be completed within five (5) years.

SUMMARY AND BACKGROUND

On February 4, 2004, the Board of Directors authorized the CLEO/General Manager to award
Phase I of this E Street Bus Rapid Transit Corridor Project to Parsons Transportation Group,
Inc., for a comprehensive Major Investment Study (MIS).

The MIS resulied in selecting the Locally Preferred Alternative (LPA) with broad local support
in the corrider, both from key stakcholders and the general public. The LPA has been adopted
by the Omnitrans Board of Directors and the San Bernardino Associated (overnments
(SANBAG) Board. Both the San Bernardine and Loma Linda City Councils have approved the
LPA as welll The Southermm Califormia Assoclation ol Governments (SCAG), and the
Metropolitan Planning Organization (MPQ) tor the Los Angeles region. took actien to amend the
Regional Transportation Plan (R'TP) in July 2006 to include the LPA.

Ornitrans « 1700 West Fiffh Sireet » San Bernarding, CA 92411
Phone: 909-375-7100 « Wels sife. www.omnitrans.org « Fox: 905-885-577%

Sarving *he communitias of Ching, Chirg #lils, Colton, CTourty of San Bermnargino, Fortara, Grond terace. Highland.,
Lloma Lirda, dentclain Onterio, Rancho Cucamonga, Redlands, Ralte, San Barmardine, Upland and Yucaipa.

89
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Board Chair John B. Roberts, Jr. and Members of the Omnitrans Board of Directors
June 4, 2008--Page 2 :

On May 31, 2007, Omnitrans submitted the application to the Federal Transit Administration
(FTA) seakma permission to £ifter.the Project Development Phasc of the LPA in accordance
with the I'TA’s Small Starts % August 2007, the FTA initiated an audit which
included a comprehensive reviesnb; Fathe proj ape., schedule, and costs, as well as Omnitrany”
technical capacity to deliver the LP A%%ﬁm o' The critera for approval to complete the Project
Development Phase. In Janwvary 2008, FTA %ppg(wed the application and granted Omnitrans
authorization to enler the Project Development Phase (Environmental Clearance, Preliminary
Engineering and Final Design). '

Singce Omnitrans does not have Engineering or Construction Departments, it must rely on
consultants and contractors o help deliver the Project Development Phasc.  Funding for this
phase of the project was approved, as shown in the Funding Source analysis section, and FTA
staff has reviewed and approved the project scope, schedule, cost estmates and budget.
Additionally, FTA staff required Omnitrans to prepare a Project Management Plan (PMP) for the
Project Development Phase: reviewed and approved the submitted PMP.

The PMP sets guidelines for the management of the project from a grantes perspective with FTA
as the oversight agency during the Project Development Phase. It lays out fundamentu]
management philosophy and approach, organizational capacity building, cost and schedule.
management, change control, procurcment plan, right-ol-way acquisition plan, fleet management
plan, and third party coordination in successfully delivering Project Development of the E Street
sbX Bus Rapid Transit Corridor project. The shX project will be managed through the Omnitrans
Integrated Project Management Office (IPMO) with dedicated staff, IPMO staff extensions are
being accomplished with the Project Development Team (PDT) comprising of technical
representatives from parinering agencies, and with augmented staft from various Omnitrans
departments. Quality Assurance and Quality Centrol for the Project Development phase will be
accomplished utilizing technical consultant’s ISO certified internal quality program, PDT
Teviews and comments, and IPMQ audits and surveillance. Additional checks and balances will
be accomplished with constructability reviews and value engineering. Technical consultants
support is necessary (o perform transit planning, architectural and engineering of preliminary and
final engineering design, project environmental clearance, right-of-way management, public
relations, and to prepare documents for FI'A Project Construction Grant Approval (PCGA) 1o
construct the LPA. Exhibit A demonstrates the sbX BRT Corridors Project Organization.

Omnitrans Planning and Procurement Departments with the help of Extended Rcsources, the
consultant providing project manager services, prepared bid documents for the procurement of
fechnical consultant support for the Project Development phase. On February 6, 2008
Omnitrans’ Board of Directors approved the release of Solicitation Number RIP-PLN{S-1 to
procure such consultant assistance. The RFP sought a qualified and reascnable consultant team
to perform project development phase technical services necessary for the ¥ Street Corridor sbX
Project to enter into construction phase. The services to be provided include: refinement of the
LPA due to changes in the southern portion of the approved LPA two vears ago; preliminary
engineering and environmental analysis of the refined LPA to obtain environmental clearance;
real estate services necessary for the acquisition of projecl right-of-way prior to entering into
construciion; [inal design to enter inlo construction;, public relations; prioritization and
implementation planning of system-wide BRT corridors; support services nccessary for FIA

90
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Board Chair John B. Roberts. Jr. and Members of the Omnitrans Board of Directors
Junc 4, 2008--Page 3 ' :

PCGA approval; and project management and auxiliary services neccssary for the consultant’s
scope of work.

The total duration of this contract will be {ive years from the first Notice to Proceed (N'TP) date,
for a total contract value of $14,706,228.65, including optional tasks. The contract execution is
organized into four (4) separate NTPs. The four NTPs, which are necessary 1o be in compliance
with FTA’s approval and funding guidelines, are as follows:

» NTP I- Scope of work will include refinement of the LPA, environmental
clearance, preliminary engincering, right-of-way management planning, transit
planning, and auxiliary services for a price of $9,600,398.85;

o NTP 2 ~ Scope of work will include final design except for the two station
locations of CSUSB and Rialto Transcenter, optional pricing of $207.360.00 for
the final design of stations at the above two locations for potentially three stations,
right-of-way acquisition support, documents necessary for PCGA application, and
auxiliary services [or a price of $4,863,695.28.

o NTP 3 — Scope of work will include design support during construction, public
relations during construction, and auxiliary services for a pricc of $154,609.85.

» NTP 4 — Scope of work includes F FA required studies and other rtpoz‘ts and
auxiliary services for a price of $87,524.67.

The following presents major tasks and milestones under this contract:
e Refinement of the LPA — within 60 days of NTP |
e Environmental Clearance — within 11 months of NTP 1
e Preliminary Enginecring ~ within 11 months of NTP 1
e Real Estate Acquisition Management Plan ~ within 11 months of NTP 1

e Final Design, PCGA documents, and Real Estale acquisition support — within 7
months of NTI" 2

s Design support during corstruction — within 20 months of NP 3 or within two
months of construction completion

» FTA required siudies and other reports — within 6 months of N1P 4 and alter one
vear of revenue service

The following presents major deliverables and schedules under this contract; a detailed
deliverables list is included by reference and atlached in Exhibit C; master schedule showing
milestone deliverables will be finalized upon issuance of NTP 1: :

g1
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s Refined .LPA — August 2008 .

¢ System-wide BRT Corridors Plan Update with Cost estimates and Schedule of
Implementation - November 2008 '

e Preliminary Engineering plans, cost and schedule estimates; and Environmental
Clearance; RAMP - May 2009

e Final design, Construction bid technical documents, PCGA documents and FTA
approval support — December 2009

e Real Estate acquisition suppott - May 2010

e Public relations, RF] responses, as-built drawings, and other design support

* during consiruction — March 2012

e Transit Planning, Before & After and other FTA required studies — June 2013

It is the expectation of Omnitrans that the E Street sbX BRT corridor Project Development
technical services consultant under this contract will deliver scope of services as planned
completing services within schedule and budget. Consultant performance will be measured and
controlled by the 1IPMO staff using eamed value performance measurement methods. Quarterly
reports will be submitted to the FTA in addition to the periodic meetings with FTA’s consultants
performing Project Management Oversight (PMO) functions on this project. Additionally,
quarterly reporis will be presented to the Planning and Productivity Committee.

BID ANALYSIS

On February 6, 2008, the Board of Directors authorized Omnilrans’ staff to issue the Request for
Proposals for architectural and engineering services, Environmental Clearance, Preliminary
Engineering and Iinal Design for the I Street sbX Bus Rapld Transit (BRT) Cormridor Project,
Project Development Phase.

Staff released the Request for Proposals, and public notices of the RFP were published in two
local newspapers, a national transit -aagazine and posted on Omnitrans” website. One hundred
and forty-five firms werc solicited from an initial bidders’ list created by staff from a variety of
sources. Requirement of pre-bid conference attendance as mandatory for firms intending to bid
in responsec to this RFP was set intentionally to provide a networking forum facilitating DBE
participation and open competition. Thirty-three firms were represented at the pre-bid
confercnce out of which seven firms identified themselves as interested in bidding as prime
contractors; the pre-bid conference was immediately followed with a networking session for
firms intending to bid as prime contractors and/or sub-consultants.

All questions and inquiries from potential bidders were addressed in written form through the
amendment process and disseminated to all interested parties by Omnitrans statf. None of the
firms made any requests to which Omnitrans staff was unable to provide an adequate response
prior to the closing date.
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The proposals were due by 3:00 p.m. on April 2, 2008. One proposal was received from Parsons
Transportation Group of Ontario, CA as a prime contractor with a team of fifteen firms jotned in
as sub-consultants, The proposal was deemed responsive and responsible and met the RI'P DBE
preset goal of 9%, Out of the seven firms identified themselves as intending to bid as primes at
the pre-bid conference, three responded with no-bids; STV Inc. stated that they reluctantly
decided not to submi{ a proposal after carcful review ol project and documents; PB Americas
cited that current commitments prevent them from assembling the proper combination of staff
and resources.  Another, DMIM-HARRIS Inc. indicated FTA PMOC assignments that
potendally conflict with the project. Staff also contacted those remaining [irms that previously
expressed interest to bid as prime contractors but did not submit bids. One ciled no-bid since
they did not know the history of the project and felt they hadn’t established a relationship with
Omnitrans 1o assist in a successful project, bui they partnered successfully with anotber finn as a
sub-consultant. That firm then chose not to pursue the project. Another, Jacobs Inc., said they
are interested in the BRT corridors and would like 1o discuss opportunities of collaboration.
StafY is arranging for a conference call to explore this further.

As Parsons Transportution Group was deemed a qualified firm for this RFP and their technical
proposal was deemed responsive and responsible, a presentation/interview scssion was
conducted with their project team by the proposal evaluation feam on April 24, 2008,
Omnitrans’ cvaluation team comprised of representatives from the Planning Department,
Procurement Department, City of San Bernardino, City of Loma Linda, SANBAG and sbX
Project Manager. The proposal was evaluated with the criteria set forth in the RFP; price was
excluded as an evaluation factor, 100 total points were possible.

The evaluation criteria and points given to Parsons Transportation Group are as follows:

Criteria Max Points Parsons
Qualifications of the Firm or Team 20 18.2
Staffing and Project Organization 25 21.6
References ' 5 4.6
Experience on Similar Scope of Work 10 8.2
Project Understanding and Approach 32 27.8
DBE Goeal 8 8.0
Total 100 88.4

After the Parsons team and proposal were determined to be qualified and responsive, fee
proposal was evaluated. Submilted fee proposal was for the amount of $15,545,644.00,
approximately $1M over the Independent Cost Estimate (JCE) prepared and in file for the REP
scope. '

Fee proposal evaluation team comprised of Directors of Planning and Procurement departments,
sbX Project Manager, Contracts Manager, Conuwacts Specialist, and Budget Manager. lee
proposals were individually evaluated and then the tcam met to formulate strategies for
negotialion. ELvaluation revealed gaps in the scope and fees proposed, mainly with the
uncertainties developed in alignment sections in Loma Linda after the adoption of the LPA and
with much desired center rumming scenario to be analyzed for the corridor.  Additonally,
concerns were identified in the proposal with understanding of depih of real estatc services
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- sought in the RFP in areas of Project Understanding & Approach, and Staffing and Project
Organization. The proposed fece did not include the real estate acquisition support scrvices
sought in the RFP. An area identified to be deleted from the RFP is the requirement for a local
office for the Consultant in either the City of San Bernardino or in the City of Loma Linda.
Since the Parsons team is based in Ontario, which is within 30 miles of the project cormidor,
evaluation team fclt it can be deleted. Another arca identified for cost curtailment for this
cantract was the final design efforts for two station locations, i.e., at California State University-
San Bernardino and at the Rialto Transcenter. The evaluation team felt this design effort should
be priced separately as a contingency for this coniract and seek remedy by design and
construction to be done in respective projects, Cost and price analysis was performed on the
scope and fee proposal submitted. Over all, the team set the negotiation goal to bring the
contract value to be within the established [CE.

Ommtrans started negotiations with Parsons on May 7" 2008. Ncgotiation sessions coniinued
on May 8 and May 15" of 2008, Agreement between Parsons and Omnitrans was reached on
May 15" on scope, contract value, and schedule for this contract. Negotiated contract value of
$14,706,228.65 with the amended scope and schedule is well within the original RFP scope,
schedule and budget.

FUNDING SOURCE

The required scrvices are funded through Federal Iransit Administration (FTA) Section 5307
{unds, State Transit Assistance Funds (STAF), State Transportation Improwemmt Program
{(STIP), Local Transportation I*Uﬂdb (LTF) and Proposition 1B funding.

FUNDING | GRANT# | FISCAL YEAR | PROJECT NAME AMOUNT
FTA CA-90-Y495 ! 2007 Bgiafgei; $2.160,000
STAF | 07-05-MNB-B 2007 Bﬁialplge}sng:] . $340.000

| FIA TED 2008 ng;g;i; $3,653,408

PROP 1B TBD 008 prﬁiaff)ei; i $3,270,981
LTF TBD ;fos : Brifafgciﬂ 82,500,000
STIP TBD 2008 B}[ﬁa%eiz; $2,581,840

TOTAL _ 514,706,229

M Verification of Funding Source and Availability of Funds,
(Verified and initialed by Director of Tinance or Accounting Manager)

This procurement meets the requirements of Omnitrans’ current Procursment Policy . und
Procedures Manuals.
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CONCLUSION

For the foregoing reasons, staff recommends that the Board of Directors authorize stafl 1o award
contract PTNO08-1, with a contract value of not to exceed $14,706,228.65, to Parsons
Transportation Group, Inc., of Ontario, California, for the provision of transit planning, public
relations, architectural and engineering, environmental clearance, preliminary engineering and
final design services for the E Street sbX Bus Rapid Transit (BRT) Corridor Project, Project
Development Phase.  The contract value of $14.706,228,65 includes ncgotiated pricing for
optional scopes of design services during construction, planning studies and reports after revenue
operation, and final design of two station locations at California State University-San Bernardine
and Rialto Transcenter of S449,494.52. The Notice to Proceed will be issued on Jung 11, 2008
and all work will be complcted within {ive (3) years.

DLR.RE:1w
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Single Bid Response Report
IFB-SAS13-02, VoIP Public Address System

Note to File from Christine Van Matre, Contract Administrator

SUMMARY OF SURVEY:

Potential bidders who showed an early interest in the bid were contacted. Their reasons for not
submitting a bid are:

o The time frame was too short for them to put together a winning bid

o They were too busy to take on a project at this time

o Their preferred subcontractor was not qualified for our system

Email dated October 31, 2012 from Contract Administrator to the four potential bidders who did
not submit a bid requesting information why they chose not to bid on this project. Responses
were;

e Response dated October 31, 2012 from Debbie Neil with Vector USA; stated that
they were working at capacity and did not have enough resources to take on this
project at this time;

e Response dated October 31, 2012 from Mark Knop with TechStrata; stated that the
time frame was too short for them to put together a winning bid.

e Response dated November 1, 2012 from Karim with Karim Power Technology; stated
that their preferred subcontractor for the VoIP was not qualified for the system.

e Noresponse was received from Joyce with MRA-Raycom.

Deemed a Valid Procurement:

1. There was no indication that the scope or bid was restrictive contributing to the lack of
competition.

2. The “Bid Time” exceeded mimm policy requirements of 30 days. The bid was issued on
September 5, 2012 and closed on October 30, 2012.

3. Omnitrans elected to move forward with awarding the project to the single responsive
and responsible bidder, Veterans Communication Services, whose price was deemed fair
and reasonable.
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RFP-MKT13-17; Bus Exterior and Bus Stop Amenity Advertising
Survey of Non-Bidders

The following companies were surveyed as to why they chose not to submit a bid for the
Bus Exterior and Bus Stop Amenity Advertising. The responses were as follows:

Pasadena Advertising the company did not have the sales force required to perform
successfully on a project of this size.

Titan: Contracts Manager, Eugenia Pinheiro spoke to Mr. Donald Allman, President & Chief
Executive Officer, who responded by saying that the choice not to bid was a business decision
and based on the poor economy in San Bernardino County.

CBS Outdoor: Richard Ament was contacted and stated that due to the poor economy, CBS
Outdoor would only bid if the due date were extended accommodate the results of the Los
Angeles Metropolitan Transportation Authority revenue contract to be awarded.

Deemed a Valid Procurement

1. There was no indication that the scope or bid was restrictive, contributing to the
lack of competition;

2. Omnitrans elected to move forward with awarding the projects to the single
responsive and responsive bidder, Lamar Obie Corporation, whose price was
deemed fair and reasonable.
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AMENDMENT NO. 3
TO CONTRACT NO. IPMO11-5
SBX E STREET CORRIDOR
BETWEEN
OMNITRANS
AND

GRIFFITH/COMET JOINT VENTURE
This Contract Amendment No 3, effective June 15, 2013 is entered into by and between

Omnitrans (hereinafter called “Agency™) and Gnffith/Comet Joint Venture. (hereinafier
called “Contractor™).

RECITALS

WHEREAS:

I. Agency and Contractor have entered into Contract No. IPMOI11-5 on September 16,
2011; and

II. The Agency and Contractor include all previous approved Amendments, Change
Orders, Appendices, Exhibits and Attachments as part of this contract agreement; and

III. The Agency and Contractor hereby amend this Contract to revise the General
Provisions Section 33.3 Force Account Work.

NOW THEREFORE, AGENCY and CONTRACTOR hereby amend their Contract as

follows:
L. General Provisions Section 33.3 Force Account Work, Sub Section 33.3.2.2,
Basis for Establishing Costs, Sub Section A - Delete the following and replace
with:

A. Labor - The cost of labor shall be the actual cost for the wages of workers
performing the Force Account Work at the time Force Account Work is done,
plus a negotiated percentage (%) that cannot exceed thirty three percent (33%) for
employers burden.
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Contract No. IPMO11-5 Amendment No. 3
Page 2

General Provisions Section 33.3 Force Account Work, Sub Section 33.3.2.3, Markup,
Subsection A — Delete the following and replace with:

A. Work by Contractor — Unless otherwise specified elsewhere in the Contract
Documents, up to a negotiated fifteen (15) percent allowance for overhead and
profit shall be added to the Contractor’s costs as determined under Section GP-
33.3.2.2 and shall constitute the full payment for all overhead and profit on Force
Account Work done by the Contractor.

II. As hereby amended, the Contract remains in full force and effect.

IN WITNESS WHEREOQOF, the parties hereto have executed this Amendment No. 3
effective as of the day and year first therein above written.

RAN GRIFFITH/COMET JOINT
OMNIT S VENTURE

Milo Victoria, CEO/General Manager Ryan Auckerman, Attorney-in-Fact
Dated Dated

DP
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. CmniTrans

Bus Painting and Wrapping Services (IFB-MNT13-15), bidding on November B, 2012 3:0¢ PM (Pacific)

Bid Detail

Description
Scope of Services

Page 2

Printed 102412012

Omnitrans currently has ong hurndred forty-six (146§ buses with the old blue and coral eolors and loges, Two

aptions have been developed to rebrand the existing fleet. Cne is to do a simple modification to substitute only lhe
old coral paint color with new green color and repface logos on all coachas. The other is applying full viny! wraps

to match the new feet graphics on some of our late madet coaches.

Other Details
Notes

Local Programs & Policies

Special Notices

Downloadable Files
Flte Title

CLIENT REFERENCES
DECLARATION OF NON-COLLUSION
Iran Contracting Act

Request for Approved Equal

PO Terms and Conditions

BUY AMERICA
EXCLUDED PARTIES LIST

WARRANTY CLAIM PROCEDURE

ATTACHMENT A - SAMPLE
}JTRACT

AYTACHMENT B - REGULATORY
REQUIREMENTS

IFB-MNT13-15

Download File Fee  $0.00

Hard Copy Plans
Title/Description

File Name

Clianl refarancas. pdf

declaration OF MON.pdf

Iran Contracting Act Certification.pdf
Request for Appraved Equal.pdf

Qmnitrans terms and conditions for
purchase. pdf

BLUY AMERICA CERTIFICATE pdf

NOT ON EXCLUDED PARTIES LIST
SYSTEM.pcf

warranty claim procedure. pdf

ATTACHMENT A SAMPLE
CONTRACT IFB-MNT 13-15,pdf

Attachment B - Reguiatory
Requiremants.pdf

Soficitation [FB-MNT13-15 « Bus Faint
Wrap pdf

Rezeive From

PlanatBlds, Inc.
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File Size

82.2kD
0.0 kb
825 kb
F78kp
101.0 kb

1038 kb
3.7 kb

1.9 kb
371.59kb

354 0kb

B48.4 kb

Plan Fee

On Server Uploaded
Date
On Server 10:04/2012
2n Sarver 104042012
On Server 1045472012
On Sarver 1040402012
On Server 10:0412012
On Sarver 10/04/2012
On Server 10/04/2012
On Server 10/04{2012
On Server 10/04/2012
On Server 100472012
Qn Server 10/04/2012
Mailing Fee

Visible

Yes
Yes
Yes
Yes
Yes

Yas
Yas

Yes
Mo

Mo

Mo

Refund
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REGULATORY REQUIREMENTS

Marks Required Subcontract Provisions that must
flow down to all suhcontracts as defined in the Article
entitled SUBCONTRACTORS AND SUPPLIERS
herein. .

RR-01 ADMINISTRATIVE CODE *
Al Applicability
This Article applies to all contracts.

B, Complianec with §§1090 et. seq. and §8§87100 et. seq. of the
California Government Code

Contractor shall comply with all applicable provisions of §§1090
ct, seq. and §§87100 et. seq. of the California Government Code.
Without reducing or affecting its obligation to comply with any
and all of said provisions, Contractor specifically covenants:

1. Contractor shall not cause or permit any member, officer,
or employee of Omnitrans to have any financial interest in
the Contract;

2. Contractor shall not cnter into any Subcontract involving
services or propetty with a person or business prohibited
from transacting such business with Ommitrans;

3. Contractor warrants and represents that to its knowledge no
Board member, officer, or employee of Omnitrans has any
interest, whether contractual, non-contractual, financial or
otherwise, in this Contract, or in the business or any other
contract or transaction of the Contraclor or any
Subcontractor and that if any such interest comes fo
Contractor’s knowledge at any time, Contractor shall make
a full and complete disclosure of all such information in
writing to Omnitrans.

C. Campaign Contributions
Neither Contractor nor its Agents shall give or offcr o give any
campaign contribution to any member of Omnitrans Board of
Directors in violation of the Califomia Government Code §§84300
el seq., or of the Administrative Code. Contractor shall submit a
Certification of Campaign Contributions with all COs of two
hundred thousand dotlars {$200,000} or morc.

RR — Page 1
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RR-12 DISCRIMINATION *

A Applicability :
This Article applies to ali contracts,

B. In connection with the performance of Work provided for under
this Contract, Contractor agrees that it will not, on the grounds of
race, religious creed, color, national origin, ancestry, physical
disability, medical condition, marital status, sex, sexual orientation, .
or age, diseriminaie or permil discrimination against any person or
group of persons in any manner prohibited by Federal, State or
local laws.

RR-03 WHISTLEBLOWER REQUIREMENTS *
A. Applicability
This Article applies to all contracts.

B. Contractor shall not adopt any rule, regulation, or policy
preventing an employee from disclosing information to a
government or law enforcement agency, where the emplovee
believes the information discloses violation or noncompliance with
a stale or Federal regulation; nor shall Contractor retaliate against
an employee for taking such actions as set [orth in the t. scq.

RR-04 PUBLIC RECORDS ACT *
A. Applicability
This Article applies (o all confracts,

B. Except as otherwise provided herein, all records, decuments,
drawings, plans, specifications, and all other information rclating
to the conduct of Omnitrans business, including afl information
and documents submitted by Contractor (“Records™), shall become
the exclusive property of Omnitrans and shall be deemed public
records, Said Records are subject to the provisions of the
California Public Records Act (Governunent Code §6250 et seq.).
Omnitrans use and disclosure of its records are governed by this
Act. Omnitrans will use its best efforts to inform the Contractor of
any request for any financial records or documents marked “Trade
Secret”, “Confidential” or “Proprietary” provided by Contracter to
Omnitrans. Omnitrans will not advise as to the nature or conlent of

RR - Page 2

Final Report: Procurement System Review for Omnitrans Page 131 of 162



documents entitled to protection from disclosure under the
California Public Records Act.

C. In the event of litigation concerning the disclosure of any Records,
Ommnitrans sole involvement will be as a stakeholder, retaining the
Records until otherwise ordered by a court. The submitiing party,
at its sole expense and risk. shall be filly responsible for any and
all fees for prosccuting or defending any action cencemning the
Records and shalt indemnify and hold Omnitrans harmiess from all
costs and expenses including allomey’s fees in connection with
any such action.

RR-05 ACCESS TO RECORDS *
A. Applicability -
This Article applies to all federally funded contracts.

B. Contractor agrees to provide Omnitrans, the FTA Administrator,
the Comptroller General of the United States or any ol their
authorized representatives access to any hooks, documents, papers
and records of the Contractor which- are directly pertinent to this
Contract for the purposes of making audits, examinations, excerpts
and transcriptions, Contractor alse agrees, pursuant to 49 C. F. R.
633.17 to provide the FTA Administrator or the F'TA’s authorized
representatives, including any FTA Project Management Oversight
Contractor, access to Confractor's records and comstruction sites
pertaining to a major capital project, defined at 49 U.8.C. 3302(a)
I, which is receiving flederal financial assistance through the
programs described at 49 U.S.C. 53307, 5309 or 531 1.

C. If this Contract is for a capital project or improvement (defined at
49 11.8.C. 53302(a) 1) and was entered in to through other than
competitive bidding, the Contractor shall make records related to
this Contract available 0 Omnitrans, the Scerctary of
Transportation and the Comptroller General or any authorized
officer or employee of any of them for the purposes of conducting
an audit and inspection.

D. Contractor shall permit any of the foregoing parties to reproduce
without any cast by any means whalsoever or o vopy cxecrpts and
transcriptions as reasonably needed.

E. Contractor shall maintain all books, records, accounts and reports

tequircd under this Contract for a period of not less than threc
years after the date of termination or expiration of this Contract,

RR — Page 3
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except in the event of litigation or settlement of claims arising

from the performance of this Contract, in which case Contractor

agrecs 10 maintain same until Omnitrans, the FTA Administrator, -
the Comptroller General, or any of their duly authorized

representatives, have disposed of all such litigation, appeals,

claims or exceptions related thereto,

RR-06 FEDERAL FUNDING, INCORPORATION OF TFEDERAL
TRANSIT ADMINISTRATION (FTA} TERMS, AND FEDERAL
CHANGES*

A. Applicability
This Article applics to all federally funded contracts.

B. This Contraet includes, in part, certain Standard Terms and
Conditions required by DOT, whether or not expressly set forth in
the Contract provisions. All contractual provisions rcquired by
DQT, as set forth in TTA Circular 4220.1F, dated November 1,
2008 and revised April 14, 2009 (including any changes), and are

- hereby incorporated by reference. Anything to (he conlrary herein
notwithstanding, all FTA mandated terms shall be deemed to
control in the event of a conllict with other provisions contained in
this Contract. Contractor shall not perform any act, fail to perform
any act, or refuse to comply with any Ommilrans requests which
would cause Omnitrans to be in violation of the FTA terms and
conditions. _
This Contract is subject to a financial assistance agreement
between Omnitrans and the Federal Transit Administration of the
US Department of Transportation and all laws, regulations,
guidelines, and provisions of the financial assistance agreement
apply to this Contract and are incorporated by reference as if folly
set forth herein.

C. Contractor shall at all times comply with all applicable federal
laws and regulations, including without limitation FTA
regulalions, policies, procedures and dircctives, including those
listed directly or by reference in Applicable Grant Agreements
between Omnitrans and FTA, as they may be amended or
promulgated from time to time during the term of this Contract
collectively “Federal Requirements”. These Federal Requirements
may change and the changed Federal Requirements will apply to
this Contract as required unless the Federal Govermment
determines otherwise. Contractor's failure to so comply with the
Federal Requirements shall constitute a malerial breach of this
Contracl. '

RR —Page 4
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RR-07 ENERGY CONSERVATION REQUIREMENTS
A, Applieability
This Article applies to all federally funded contracts.

B. Contractor shall comply with mandatory standards and policies
relating to energy efficiency which are contained in the state
cnerpy conservalion plan issued in compliance with the Energy
Policy and Conservation Act 42 USC §6321 et seq.

RR-08 CIVIL RIGHTS REQUIREMENTS *
A. Applicability

This Article applies to all federally funded contracts.

B. Nondiscrimination - In accordance with Title VI of the Civil
" Rights Act, as amended, 42 U.S.C. § 2000d, section 303 of the Age
Discrimination Act of 1975, as amended, 42 U.S.C. § 6102, section
202 of the Americans with Disabilities Act of 1590, 42 11.8.C. §
12132, and Federal transit law at 49
USC. § 5332, Contractor shall not discriminale against any
emplovee or applicant for employment because of race, color,
creed, national origin, sex, age, or disability. In addition,
Contracter shall comply with applicable Federal implementing
regulations and other implementing requircments FTA may issue.

C. Cqual Employment Opportunity

{(a) Race, Color, Creed, National Origin, Sex - In accordance
with Title VIT of the Civil Rights Act, as amended, 42
U.8.C. § 2000¢, and Federa! transit laws at 49 UU.S.C. §
5332, Contractor shall comply with all applicable equal
employment opportunity requirements of U.S. Department
of Labor (U1.S. DOL) regulations, "Olffice of Foderal
Contract Compliance Programs, Equal Employment
Opportunity, Department of Labor,” 41 C.F.R. Parts- 60 et
seq. , (which implement Executive Order No. 11246,
"Equal Employment Opportunity,” as amonded by
Execulive Order No. 11375, "Amending Executive Order
11246 Relating to Equal Employment Opportumty,” 42
U.8.C. § 2000¢ note), and with any applicable Federal
statutes, executive orders, regulations, and Federal policies
that may in the futurc affect activities undertaken in the
course of the Contract. Contractor shall take affirmative
action to ensure thal applicants are employed, and that

RR - Page 3
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employees are ireated during employment, without regard
to their race, color, creed, national origin, sex, or age. Such
action shall include, but not be limited to, the following:
employment, upgrading, demotion or transfer, recruitment
or reeruilment advertising, layoff or termination; rates of
pay or other forms of compensation; and selection for
training, including apprenticeship. In addition, Contractor
shaill comply with any implementing requirements FTA
may issue,

{(b) Age - In accordance with section 4 of the Age
Discrimination in Employment Act of 1967, as amended,
29 US.C. § 623 and Federal transit law at 49 U.S.C. §
5332, Contractor shall refrain from discrimination against
present and prospective employees for reason of age. In
addition, Contractor shall comply with any implementing
requirements FTA may issue.

(©) Disabilities - In accordance with section 102 of the
Americans with Tisabilities Act, as amended, 42 U.S.C. §
12112, Coniractor shall comply with the requirements of
U.S. Equal Employment Opportunity Commission,
"Regulations to  Implement the Equal Employment
Provisions of the Americans with Disabilities Act,” 29
C.F.R. Part 1630, pertaining to employment of persons with
disabilities. In addition, Contractor shal! comply with any
implementing requirements FTA may issue.

(d) Contractor shall include these requirements in each
subcontract, modified only if nccessary to identify parties,
as required by Federal regulations.

RR-09 NO GOVERNMENT OBLIGATION TO THIRD PARTIES *

A Applicability
This Article applies to all federally funded contracts.

B. Notwithstanding any concurrence by the Federal Government in or
approval of the solicitation or award this Contract, absent the
express wrillen consent by the Federal Government, the Federal
Government is not a party to this Contract and shall not be subject
1o any cbligations or labilities to Omnitrans, Contractor, or any

other party (whether or not a party to that Contract) perlatning to
any matter resulting [rom this Contract.

RR —Page 6
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Contractor shall include this Article in each Subcontract and shall
not modify the Article, except to identify the Subcontractor who
will be subject to its provisions.

RR-10 PROGRAM FRAUD AND FALSE OR FRAUDULENT
STATEMENTS OR RELATED ACTS *#

Al Applicability
This Article applies to all federally funded contracts.

B. The provisions of the Program Fraud Civil Remedies Act of 1986,
as amended, 31 U.S.C. § 3801 et seq. and U.S. DOT regulations,
"Program Fraud Civil Remedies," 4% C.F.R. Part 31, shall apply to
actions pertaining to this Contract. Upon execution of this
Contract, Contractor certifies or allirms the truthfulness and
accuracy of any statement it has made, it makes, it may make, or
causes to be made, pertaining this Contract or the FTA assisted
project for which this Contract work is being performed. In
addition to other penalties that may be applicable, Contractor
further acknowledges that if it makes. or causes to be made, a
false, fictitious, or fraudulent claim, statement, submission, of
certification, the Federal Government reserves the right o impose
the penalties of the Program Fraud Civil Remedies Act of 1986 on
Contraclor to the extent the Tederal Govermment deems
appropriate.

C. Contractor also acknowledges that this Contract is connected with
a project that 1s financed in whole or in part with Federal assistance
originally awarded by FLT'A under the authority of 49 U.B.C. §
5307 and if it makes, or causes 10 be made, a false, fictitious, ot
fraudulent claim, statement, submission, or certification (o the
Federal Government, the Government reserves the right to impose
the penalties of 18 U.S.C. § 1001 and 49 U.8.C. § 3307(n)(1) on
Contractor, to the extent the Federal Government deems
appropriate.

D. Contractor shall include this Article in each subcontract financed
in whole or in part with Federal assistance provided by I'TA.
Cantractor shall not modify the Article, except lo identify the
Subcontractor who will be subject to the provisions.

RR-11 SUSPENSION AND DEBARMENT*

A, Applicability
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This article applies 1o federally funded contracts and subcontracts
at any level expected to equal or exceed $25,000 as well as any
contract or subcontract (at any level) for Federally required
auditing services.

B. This Contract is a covered transaction for purpases of 49 CFR Part
29. As such, Contractor shall verify that none of the Contractor, its
principals, as defined at 49 CFR 25.995, or affiliates, as defined at
49 CFR 29.905, are excluded or disqualified as defined al 49 CFR
26.940 and 29.943.

Contractor shall comply with 49 CFR 29, Subpart C and shall
include the requirement to comply with 49 CFR 29, Subpart C in
any lower tier covered transaction it enters into.

C. By entering into (his Contract, Coniractor certifies that it shall
conply with the requirements of 49 CFR 29, Subpart C throughout
the period of this Contract.

This certification is a material representation of fact relied upon by
Omnitrans. I it is later determined that Contractor knowingly
rendered an erroneous certification, in addition to remedies
available (0 Omnitrans, the Federal Government may pursue
available remedies, including but not limited to suspension and/or
debarment.

RR-12 RECYCLED PRODUCTS
A, Applicability

This Article applies to federally funded operations/management,
construction, or materials & supplies contracts for ilems designated
by the Environmental Protection Agency, when procuring $10,000
OF MOTE pPer ycar.

B. To the extent practicable and economically feasible, a competitive
preference shall be given for products and services that conscrve
natural resources and protect the environment and are energy
efficient.

C. The Contractor agrees (o comply with all the requirements of
Section 6002 of the Resource Conservation and Recovery Act
(RCRA), as amended (42 U.S.C. 6962}, including but not limited
to the regulatory provisions of 40 CFR Part 247, and Executive
Order 12873, as they apply to the procurement of the items
designated in Subpart B of 40 CTI'R Part 247
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RR-13 CLEAN WATER AND CLEAN AIR REQUIREMENTS*
A Applicability

This Article applies to all federally funded econtracts over
$100,000. :

B, CLEAN WATER REQUIREMENTS

Confractor shall comply with all applicable standards, orders.or
regulations issued pursuant to the Federal Water Pollution Contrel
Act, a5 amended, 33 :

U.S.C. 1251 et seq., and all applicable clean water standards of the
State of California and any state or local agency having
jurisdiction. Contractor shall report each violation to Omnitrans.
Omnitrans will, in turn, report each violation as required 1o I'TA
and the appropriate EPA. Regional Office, and all other agencies
having jurisdiction.

C. CLEAN AIR

Contractor shall comply with all applicable standards, orders or
regulations issued pursuant to the Clean Air Act, as amended, 42
U.S.C. §§ 7401 ct seq. and all applicable Clean Air Standards of
the State of California or any state or local agency having
jurisdiction. Conlraclor shall report each violation to Omnitrans.
Omnitrans will, in turn, report each violation as required to FIA,
the appropriate EPA Regional Office and all other agencies having
jurisdiction.

. Contractor shall include this Article in each subcontract exceeding

$100,000 financcd in whole or in part with F'edera! assistance
provided by FTA.

RR-14 COMPLIANCE WITH FEDERAL LOBBYING POLICY *
A, Applicahility

The following Article applies lo [ederally funded contracts over
$1G0,000.
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B. The Byrd Anti-Lobbying Amendment, 31 U.S.C. 1352, requires
that Contractors who apply or bid for an award of $100,000 or
more shall file the certification required by 49 CFR Part 20, “New
Restrictions on Lobbying,” attached hereto as the certification
entiled, "Certification of Compliance with Federal Lobbying
Requirements.” As set forth in the certifications, each tier of
subcontractors shall certify to the tier above that it will not and has
not used Federal appropriated funds to pay any person or
organization for influencing or attempting to influence an officer
or employee of any agency, a member ol Congress in connection
with obtaining any Federal contract, grant or any other award
covered by 31 US.C. 1352, Each lier shall alsv disclose the name
of any registrant under the Lobbying Disclosure Act of 1995 who
has made lobbyving contacts on its behall with non-Federal funds
with respect to that Federal contract, grant or award covered by 31
U.S.C. 1352, Such disclosures shall be forwarded from tier to tier
up to Omnitrans.,

RR-15 BUY AMERICA *
A.  Applicability

The following Article applies 1o [ederally funded rolling stock
purchase and construction contracts over $100,000 and to contracts
over $100,000 for materials & supplics for stesl, iron, or
manufactured products.

B. Contractor shall comply with 49 U.S.C. 5323(j) and 49 CFR Part
661, which provide that Federal funds may not be obligated unless
steel, iron, and manufactured products used in F1TA-funded
projects are produced in the United States, unless a waiver has
been granted by IT'TA or the product is subject to a general watver.
General waivers are listed in 49 C.F.R. 661.7, and include [inal
assembly in the United States for 15 passenger vans and 13
passengcer wagons produced by Chrysler Cerporation, and
microcomputer equipment and sofiware. Separate requirements for
rolling stock arc sct out at 45 U.8.C. 5323(j)(2)(C) and 49 C.F.R.
661.11. Rolling stock must be assembled in the United States and
have a 60 percent domestic content.

Omnifrans may investigate Contractor's, any Subconiractor’s, and
any Supplier's compliance with this Article. If an investigation is
initiated, Coniractor, Subcontractor, or Supplier shall document its
compliance, in accordance with 49 CFR 661.15, and cooperate
with the investigation. Contractor shall incorporate the Buy
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America conditions sel forth in this Article in every subcontract or
purchase order and shall enforce such conditions.

C. FTA requires a Buy America certification to be submitted with the
proposal, or the proposal shall be considered non-responsive.

RRR-16 CARGO PREFERENCE*
A, Applicability

The following Article applies to [ederally funded contracts
involving equipment, materials, or commodities which may be
transported by occan vessels

B. USE OF UNITED STATES FLAG VESSELS

Contractor shall use privately owned United States-Flag
commercial vessels to ship at least 50 percent of the gross tonnage
(computed separately for dry bulk carriers, dry cargo liners, and
tankers) involved, whenever shipping any equipment, material, or
commodities pursuant to this Contract to the extent such vessels
are available at fair and reasonable rales for United States-Flag
commercial vessels.

Contractor shall furnish within 20 working days following the date
of loading for shipments originating within the United Stales or
within 30 working days.following the date of leading for shipments
originating outside the United States, a legible copy of a rated; "on-
board" commercial occan bill-of -lading in English for each
shipment of cargo described in the preceding paragraph to the
Division of National Cargo, Office of Market Development,
Maritime Administration, Washington, DC 20590 and to the
Omnitrans (through Contractor in the case of a subcontractor's bill-
of-lading.)

Contractor shail include these requircments in all subcontracts
issued pursuant to this Contract when the subcontract may involve
the transport of equipment, malerial, or commaodities by occan
vessel,

RR-17 FLY AMERICA
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A. Applicability

This Article applies to federally funded contracts if the contract or
subcontracts may involve the international (ransportation of goods,
equipment, or personnel by air.

B. Contractor agrees to comply with 49 1I.S8.C. 40118 (the “Fly
America® Act) in accordance with (he General Services
Administration’s regulations at 41 CFR Part 301-10, which
provide that recipients and sub recipients of Federal funds and their
contractors are required to use U.S. Flag air carriers for U.S
Gavernment-financed international air travel and transportation of
their persomal effects or property, w the extent such service is
available, uniess travel by foreign air carrier is a matter of
necessity, as defined by the Fly America Act. Centractor shall
submit, if a foreign air carrier was used, an appropriate
certification or memorandum adequately explaining why service
by a UJ.8. flag air carrier was not available or why it was necessary
to use a forcign air carrier and shall, in any event, provide a
certificate of compliance with the Fly America requirements.
Contractor agrecs to include the requirements of this section in all
subcontracts that may involve international air transportation.

RR-18 CONTRACT WORK HOURS AND SAFETY STANDARDS ACT *
A.  Applicability

This Article applics to federally funded construction contracts over
$2.000 (including ferry vesscls), rofling stock purchases over
$2,500 and 1o operations/management contracts over $2,500
(except transportation services)

B. Pursuant to the Labor Standards Provisions Applicable 10 Non-
construction Contracts subject to the Federal Contract Work Hours
and Safery Standards Act, 40 U.S.C.A. § 327 through 332 as
implomented by UL.S. Department of Labor regulations, 29 CFR
5.5 (b) and (c) Conlractor and Subcontractor’s contracling for any
part of the Contract work shall comply with the following:

1. Overtime requirements — Neither Contractor nor any
Subcontractor contracting for any part of the Conlract work
that requires or involves the employment of laborers or
mechanics shall require or permit any such laborer or
mechanic in any workweek in which he or she is employed
onn such work o work in excess of forty hours in such
workweck unless such laborer or mechanic receives
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compensation at a raic not less than onc and one-half times
the basic rate of pay for all hours worked in excess of forty
hours in such workweek.

2. Violation; liability for ubnpaid wages; liquidated
damages — In the event of any violation of the Article set
forth in paragraph (1) of this Article Contractor and any
Subcontractor responsible therefore shall be liable for (he
unpaid wages. In addition, Contraclor and Subcontractor
shall be liable to the United States for liquidated damages.
Such liquidated damages shall be compuled with respect to
each individual laborer or mechanic, including watchmen
and guards, employed in violation of the clausc set forth in
paragraph (1) of Lhis Article, in the sum of ten dollars ($10)
for each calendar day on which such individual was
required or permitied to work in excess of the standard
workwoek of forty hours without payment of the overtime
wages required by the clause set forth in paragraph (1) of
this Article.

Withholding for unpaid wages and liquidated damages —
Omnitrans shall upon its own action or upon wirtten
request of an authorized representative of the Department
of Labor withhold or cause to be withheld, from any
monies payable on account of work performed by
Contractor or Subcontractor under the Coritract or any other
Federal contract with Contractor, or any other federally-
assisted contract subject to the Contract Work Hours and
Safety Standards Act, which is held by Conlractor, such
sums as may be determined 1o be necessary to satisfy any
liabilities of Contractor or Subcontractor for unpaid wages
and liquidated damages as provided in the clause set forth
in paragraph (2) ot this Article.

Lud

4. Subcontracts — Contractor or Subcontractor shall insert this
Article in any Subcontracts and also an Article requiring
the Subcontractors to include this Article in any lower tier
Subeontracts. Contractor shall be responsible for
compliance by any Subcontractor or lower tier
Subconteactor with this Article.

5. Payrolls and basic records — The rccords ta he rmaintained
hereingbove shall be made available by Contractor of
Subcontractor for inspection, copying, or transcription by
Omnitrans and U.S. Dept. of Tabor. Conlractor and
Subcontractor shall maintain payrolls and basic records
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during the course of the work and shall preserve them for a
period of three (3) years [rom the completion of the
Caontract for all laborers and mechanics, including guards
and watchmen, working on the Contract. Such records shall
contain the name and address of each such employee, social
security number, correct classifications, howrly rates of
wages paid, daily and weekly number of hours worked,
deductions made and actual wages paid.

RR-19 DISADVANTAGED BUSINESS ENTERPRISE (DBE) 49 CFR Part
26

Disadvantaged Business Enterprises

a. This Contract is subject lo the requirements of Title 49, Code of [Federal
Regulations, Part 26, Participation by Disadvantaged Business Enterprises
in Department of Transportation Financial Assistance rograms. The
national goal for participation of Disadvantaged Business Enterprises
(DBE) is 10%. The agency’s overall goal for DBE participation is 11%.

b. Contractor shall not discriminate on the basis of race, color, national
origin, or sex in the performance of this contract. Contractor shall carry out
applicable requirements of 49 CFR Part 26 in the award and administration
of this DOT-assisted Contract. Failure by Contractor to carry out these
requirements is a material breach of this Contract, which may result in the
termination of this Contract or such other remedy as Omnitrans dcems
appropriate. Each subcentract Contractor signs with a subcontractor must
include the assurance in this paragraph (see 49 CFR 26.13(b}}.

¢. Bidders are requirced to document sufficient DBE participation to meet
these goals or, alternatively, document adequate good faith efforts Lo do so,
as provided for in 49 CFR 26.53. Award of this contract is conditioned on
submission of the following concurrent with and accompanying sealed bid
concurrent with and accompanying an initial proposal prior to award:

1.  The names and addresses of DBE firms that will participate in this
cantract; :

2. A description of the work each DBE will perform;

1, The dollar amount of the participation of each DBE firm participating;
4. Written docwmentation of the bidder’s commitment to use a DBE
subcontractor whose participalion it submits to meet the contract goal;

5.  Written confirmation from the DBE that it is participating in the
contract as provided in the prime contractor’s commitment; and

6.  If the contract goal is not met, evidence of good faith efforts to do so.

Bidders must present the information required above as a matter of responsiveness with
initial proposals prior to contract award] (see 49 CFR 26.53(3)).
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The successful bidder will be required to report its DBE participation
obtained through race-neutral means throughout the period of performance.

d. Contractor is required to pay its subcontractors performing work related
to this contract for satisfactory performance of that work no later than 7 days
after the contractor’s receipt of payment for that work from the Ommnitrans.
In addition, Contractor is required to return any retainage payments to those
subcontractors within 30 days after the subcontractor’s work related to his
contract is satisfactorily completed.

e. Contractor must promptly notify Omnitrans whenever a DBE
subcontractor performing work related to this contract is terminated or [ails
to complete ils work, and must make good faith efforts to cngage another
DBE subcontractor to perform at least the same amount of work. Contractor
may not terminate any DBE subcontractor and perform that work through its
own forces or those of an afliliate without prior written consent of
Omnitrans.

RR-20 ADA ACCESS
A. Applicability

1his Article applies to federally funded Architect & Engineer,
Operations/Management, ~ Rolling  Swck  Purchase, and
Construction contracts '

B. Access Requirements for Persons with Disabilities
Contractor shall comply with:

1. The requirements of 49 U.S.C. § 5301(d), which states the
Federal policy that elderly persons and persons with
disabilities have the same right as other persons to use mass
transportation service and facilities, and that special cfforts
shall be made in planning and designing those services and
facilities to implement that policy;

2. All applicable requirements of section 504 of the
Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794,
which prohibits discrimination on the basis of handicaps;

3. The Americans with Disabilities Act of 1990 (ADA), as
amended, 42

U.S.C. § 12101 et seq., which requires that accessible

facilities and services be made available to persons with
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disabilities, including any subsequent amendments to that
Act;

4, The Architectural Barriers Act of 1968, as amended, 42
U.S.C. §§ 4151 et seq., which requires that buildings and
public accommodations be accessible to persons with
disabilities, including any subsequent amendments to that
Act; and

Ln

All applicable requirements of the following regulations

and any subsequent amendments thereto: '

(1) U.S. DOT regulations, "Transportation Services for
Individuals with Disabilities (ADA)," 49 CFR.
Part 37;

(2) U.8. DOT regulations, "Nondiscrimination on the
Basis of Handicap in Programs and Aclivities
Receiving or Benefiting from Federal Financial
Assistance," 49 C.F.R. Part 27;

3) Joint U.S. Architectural and Transportation Barriers
Compliance Board (U.S. ATBCB)U.S. DOT
regulations, "Americans With Disabilitics (ADA)
Accessibility Specifications for Transportation
Vehicles," 36 C.E.R. Part 1192 and 49 C.F.R. Part
38;

(4) U.8. DOJ regulations, "Nondiscrimination on the
Basis of Disability in State and Local Government
Services," 28 C.F.R. Parl 35;

(5) 17.S. DOJ regulations, "Nondiscrimination on the
Basis of Disability by Public Accommodations and
in Commercial Facilities," 28 C.F.R. Part 36;

(6} 1U.S. General Services Administration {LI.S. GSA)
regulations, "Accommodations for the Physically
Handicapped," 41 C.F.R. Subpart 101-19;

(7 11.8. Equal Employment Opportunity Commission,
"Regulations to Implementi the Equal Employment
Provisions of the Americans with Disabilities Act,”
29 C.}F.R. Part 1630; '

(8) U.S. Federal Communications Commission
regulations, "Telecommunications Relay Services
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and Related Customer Premises Eguipment for the
Hearing and Speech Disabled," 47
C.IF.R. Part 64, Subpart I'; and

9) U.S. ATBQB regulations, "Electronic and
Information Technology Accessibility Standards,”
36 C.I.R. Part 1194; and

{(10) FTA regulations, "Transportation for Elderly and
Handicapped Persons," 49 C.F.R. Part 609;

(11)  Any implementing requirements FTA may issue.

RR-21 - ALCOHOL AND DRUG-FREE WORKPLACE PROGRAM *
A. Applicability

This Arlicle applies to federally funded contracts for transit
operations,

B. FTA Prevention of Alcohol Misuse and Prohibited Drug Use in
Transit Operations Regulations

Contractor and its Subcontractors shall comply with the FTA anti-
drug and alcohol misuse regulations (49 CFR Part 635) and the
U.8. Department of Transportation (DOT) Procedures for
Transportation Workplace Drug and Alcohol Testing Programs (49
CFR Part 40) to the full extent that they are, by their terms,
applicable to Contractor and its Subcontractors. The regulalions
apply to all “contractors” that have “covered employees” that
perform “safely sensitive functions”™ as those terms are defined in
the regulations.

C. Certificate of Compliance
The CERTIFICATE OF COMPLIANCE WITH 49 CFR
PARTS 655, PREVENTION OF ALCOHOL MISUSE AND
PROHIBITED DRUG USE IN TRANSIT, submitted by

Contractor prior {o award, is incorporated as part of the Contract
Documents.

D. Drug and Alcohol Testing Program
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In the event that any part of the Work under this Contract falls
within the scope of 49 CFR Part 655, Contractor, and its
Subcontractors {as applicable), shall establish and implement a
drug and alcohol testing program that complies with 49 CFR Parts
653 and 654, produce any documentation necessary to establish its
compliance with Parts 653 and 654, and permit any authorized
representative of the United States Department of Transportation
or its operating administrations, the State Oversight Agency of
California, or Omnitrans, to inspect the facilities and records
associated with the implementalion of the drug and alcohol testing
program as required under 49 CFR Parts 653 and 654 and review
the testing process. Contractor shall annually certify its compliance
with Parts 653 and 65. To certify compliance the contractor shall
use the "Substance Abusc Certifications” in (he "Annual List of
Certifications and Assurances for Federal Transit Administration
Grants and Cooperative Agreements,” which is published anaually
in the Federal Register. '

E. Alcohol and Drug Free Workplace Program

In addition to the above, for Work performed on Omnitrans
property, Contractor shall provide an Alcohol and Drug-free
Workplace Program in accordance with FTA requirements found
at http://transit-safety.fta.dot.gov/DrugAndAlcohol/default.asp

RR-22 TRANSIT EMPLOYEE PROTECTIVE ARRANGEMENTS *
A. Applicahility

Subject to the limitations in Seclions B, C, and D, this Arlicle
applies if this Contract involves transit operations to be performed
by employees of a Contractor recognized by FTA to be a transit
operator, and if FTA has determined that it is financed in whole or
in part with Federal assistance.

B. General Transit Employee Protective Reqﬁirements

If FTA has determincd that this Contract involves transit
operations financed in whole or in part with Federal assistance
(other than Federal assistance authorized by 49 US.C. §
5310(a)2) or 49 U.S.C. § 5311), and if the U.S. Secretary of
Transportation has determined that the ocmployec protective
requirements of 49 U.S.C. § 5333(h) are necessary or appropriate
for Omnitrans under this Contracl, then Contractor shall perform
the transit operations work under the Contract in compliance with
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terms and conditions, (a) determined by the U.S. Secretary of
Labor to meet the employee protective requirements of 49 17.8.C.
A 5333(b), and U.S. Department of Labor (*U. S. DOL™)
guidelines ar 29 C F.R. Part 215, and any amendments thereto, and
(b) stated 1n a U, 8, DOL letter of certification to FTA, the date of
which is set forth in the applicable Grant Agreement or
Cooperative Agreement with Ommitrans, and which is mcorporated
in the Form of Contract as a Contract Document entitied “U. S.
DOL Certification™.

C. Transit Employee Protective Requirements for Projects
Authorized by 49 U,S.C, § 5310¢a) (2) for Elderly Individuals
and Individuals with Disabilities

If FTA has determined that this Contract involves transit
operations financed in whole or in part with Federal assistance
authorized by 49 UU.8.C. § 5310(a)(2), and if the U.S. Secretary of
Transportation has determined or determines in the future that the
employee protective requirements of 49 US.C. § 5333(b) are
necessary or appropriate for Omnitrans under the Confract,
Contractor shall perform the Work in compliance with the terms
and conditions determined, (a) by the U.S. Secretary of Labor to
meet the requirements of 49 US.C. § 5333(b), US. DOL
guidelines at 29 C.F R. Part 213, and any amendmentis thereto, and
(b) stated in the U.S. DOL's letter of certification to FTA, the date -
of which is set forth in the applicable Grant Apreement or
Cooperative Agrecnent with Omnitrans, and which is incorporated
in the Form of Contract as 4 Contract Document entitled “U, S.
DOL Certification™.

D. Transit Employee Protective | Requirements for Projects
Authorized by 49 U.S.C. § 5311 in Nonurbanized Areas

If FTA has determined that this Contract involves transit
opcrations financed in whole or in part with Federal assislance
authorized by 49 U.S.C. § 5311, Conlractor shall comply with the
terms and conditions of the Special Warranty for the Nonurbanized
Area Program agreed to by the U.S. Secretaries of Transportation
and Labor, dated May 31, 1979, and the procedures implemented
by U.S. DOL or any revision thereto,

E. Indemnity
Contractor shall defend, indemnify and hold harmless Omnitrans,

and its Board Members, cmployees and agents from and against all
liability, claims, demands actions, costs, judgments, penalties,
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damages, losses and expenses arising out of or in connection with
Contractor’s failure fo comply with or failure to carry out its
responsibilities under all applicable provisions of Sections B, C
and D of this Article.

RR-23 BONDING REQUIREMENTS

Applicability to Contracts

For those construction or facility improvement coniracts or subcontracts
exceeding $100,000, F'TA may accept the bonding policy and requirements
of the reeipient, provided that they mect the minimum requirements for
construction contracts as follows:

a. A bid guarantee from each bidder equivalent to ten (10} percent of the bid
price. The "bid guarantces” shall consist of a firm commitment and may be
in any of the following forms: (a} cash; (b) cashier’s check payment to
Omnitrans; (¢) a certilied check pavable to the city; or (d) a biddet’s bond
executed by an admitted surety insurer. Such as a bid bond, certifies check,
or other negotiable instrument accompanying a bid as assurance that the .
bidder will, upon acceptance of his bid, execute such contractual documents
as may be required within the time specified.

b. A performance bond on the part of the Contractor for 100 percent of the
contract price. A "performance bond” is one executed in connection with a
contract to secure fulfillment of all the contractor's obligations under such
contract.

c. A payment bond on the part of the Contractor for 100 percent of the
contract price. A "payment bend" is one execuled in connection with a
contract to assure pavment, as required by law, of all persons supplying
labor and material in the execution of the work provided for in the contract.

RR-24 DAVIS-BACON AND COPELAND ANTI-KICKBACK ACTS

Background and Application

The Davis-Bacon and Copeland Acts are codified at 40 USC 3141, ef seq.
and 18 USC 874. The Acts apply (o grantee construction contracts and
subcomtracts that “at least partly are financed by a loan or grant [fom the-
Federal Government.” 40 USC 3145{a), 29 CFR 5.2(h), 49 CFR 18.36(i)
{(5). The Acts apply to any construction contract over §2,000. 40 USC
3142(a}, 29 CFR 5.5(a). ‘Construction,” for purposes of the Acts, includes
“actual construction, alteration and/or repair, including painting and
decorating.” 29 CFR 3.5(a). The requirements of both Acts are
incorporated into a single clause (see 29 CI'R 3.11) enumerated at 29 CFR
5.5(a) and reproduced below.
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The clause language is drawn directly from 29 CFR 5.5(a) and any deviation
from the model clause below should be coordinated with counsel to ensure
the Acts’ requirements are satisfied.

Clause Language
Davis-Bacon and Copeland Anti-Kickback Acts

(1) Minimum wages - (i) All laborers and mechanics employed or working
upon the site of the work (or under the United States Housing Act of 1937 or
under the Housing Act of 1949 in the construction or development of the
projeet), will be paid unconditionally and not less often than once a week,
and without subsequent deduction or rebate on any account {except such
payroll deductions as are permitled by regulations issued by the Secretary of
Labor under the Copeland Act (29 CFR part 3}). the full amount of wages
and bona fide fringe benefits (or cash equivalents thercof) due at time of
payment computed at rates not less than those contained in the wage
determination of the Secretary of Labor which is attached hereto and made a
part hereof, regardless of any contractual relationship which may be alleged
to exist between the contractor and such laborers and mechanics.

Contributions made or costs rcasonably anticipated for bona fide fringe
benefits under section 1(b)(2) of the Davis-Baconr Act on bchalf of laborers
or mechanics are considered wages paid to such laborers or mechanics,
subject to the provisions of paragraph (1)(iv) of this scction; also, regular
contributions made or costs incurred for more than a weekly peried (but not
fcss often than gquarterly) under plans, funds, or programs which cover the
particular weekly period, arc deemed to be constructively made or incurred
during such weekly period. Such laborers and mechanics shall be paid the
appropriale wage rate and fringe benefits on the wage determination for the
classification of work actually performed, without regard to skill, except as
provided in 29 CFR Part 5.5(a)(4). Laborers or mechanics performing work
in more than one classification may be compensated at the rate specified for
cach classification for the time actually worked thercin: Provided that the
employer's payroll records accuratcly set forth the time spent in each
classification in which work is performed. The wage determination
(inchuding any additional classifications and wage rates conformed under
paragraph (1)(ii) of this section) and the Davis-Bacon poster (WH-1321)
shall be posted at all times by the contractor and its subcontractors at the site
of the work in a prominent and accessible place where it can be casily seen
by the workers.

(i)(A) The contracting officer shall require that any class of laborers or
mechanics, including helpers, which is not listed in the wage determination
and which is to be employed under the contract shall be classified in
conformance wilh the wage determination. The contracting officer shall
approve an additiondl classification and wage rate and fringe benelits
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therefore only when the following criteria have been met:

(1) Except with respect to helpers as defined as 29 CIFR 5.2{n){4). the work
to be performed by the classification requested is not performed by a
classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and
(3) The propased wage rate, including any bona fide fringe benefits, bears a
reasonable relationship to the wage rates contained in the wage
determination; and

(4) With respect to helpers as déﬁned in 29 CFR 5.2(n)(4), such a
classification prevails in the area in which the work is perlormed.

{B) 1f the contractor and the laborers and mechanics to be employed in the
classification (if known), or their representatives, and the contracting officer
agree on the classification and wage rate (including the amount designated
for frinpe benefits where appropriate), a report of the action taken shall be
sent by the contracting officer to the Administrator ol the Wage and Hour
Division, Employment Standards Administration, 1.8, Department of
Labor, Washington, DC 20210. The Administrator, or an authorized
representative, will approve, modify, or disapprove every additional
classification action within 30 days of receipt and so advise the contracting
officer or will notify the contracting officer within the 30-day period that
additional time is necessary.

() In the event the contractor, the laborers or mechanics to be employed in
the classification or their representatives, and the contracting officer do not
agree on the proposed classification and wage rate (including the amount
designated for fringe benefits, where appropriate), the contracting officer
shall refer the questions, including the views of all interested parties and the
recommendation of the contracling officer, to the Administrator for
determination, The Administrator, or an authorized representalive, will
issue a determination within 30 days of receipt and so advise the contracting
officer or will notify the contracting officer within the 30-day period that
additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined
pursuant to paragraphs (a)(1)(il) (B) or (C) of this section, shall be paid to
alt workers performing work in the classification under this contract lrom
the first dav on which work is performed in the classification.

{iii) Whenever the minimum wage rate prescribed in the contract for a class
of laborers or mechanics includes a fringe benefit which is not expressed as
an hourly rate, the contractor shall either pay the benelil as stated in the
wage determination or shall pay another bona fide fiinge benefit or an
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hourly cash gquivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third
person, the contractor may consider as part of the wages of any laborer or
mechanic the amount of any costs reasonably anticipated in providing bona
fide fringe benefits under a plan or program, Provided, That the Secretary of
Labor has [ound, upon the written request of the contractor, that the
applicable standards of the Davis-Bacon Act have been met. The Secretary
of Labor may require the contractor to set aside in a separate account assets
for the mecting of obligations under the plan or program.

(v)(A) The contracting officer shall require that any class ol laborers or
mechanics which is not listed in the wage determination and which is to be
employed under the contract shatl be classified in conformance with the
wage determination. The contracting officer shall approve an additional
classitication and wage rate and fringe benefits only when the following
criteria have been metl:

(1) The work to be performed by the classification requested is not
performed by a classification in the wage determuination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona f{ide fringe benefits, bears a
reasonable relationship o the wage rates contained in the wage
determination.

(B) If the contractor and the laborers and mechanics to be employed in the
classification (if known), or their representatives, and the contracting officer
agree on the classification and wage rate (including the amount designated
for fringe benelits where appropriate), a report of the action taken shall be
sent by the contracting officer o the Administrator of the Wage and Hour
Division, Employment Standards Administration, Washington, DC 20210.
The Administrator, or an authorized rcpresentative, will approve, modity, or
disapprove every additional classification action within 30 days of receipt
and so advise the contracting officer or will notify the contracting officer
within the 30-day period that additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in
the classification or their representatives, and the contraciing officer do not
agree on the proposcd classification and wage rale (including the amount
designated for fringe benefits, wherc appropriate), the contracting officer
shall refer the questions, including the views of all interested parties and the
recommendation of the contracting officer, to the Administrator for
determination. The Administrator, or an authorized representative, will
issue a determination with 30 days of receipt and so advise the contracting
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officer or will notify the contracting officer within the 30-day period that
additional time is necessary.

(D) The wage rate (incinding fringe benefits where appropriate} determined
pursuant to paragraphs () (1) (v) (B) or (C) of this section, shall be paid to
all workers performing work in the

Classification under this contract from the first day on which work 1s
performed in the classification.

2) Withholding - Omnitrans shall upon its own actipn or upen written
request of an authorized representative of the Department of Labor withhold
or cause to be withheld from the contractor under this contract or any other
Federal contract with the same prime contractor, or any other federally-
assisted contract subject to Davis-Bacon prevailing wage requirements,
which is held by the same prime contractor, so much of the accrued
payments or advances as may be considered necessary to pay laborers and
mechanics, including apprentices, trainecs, and helpers, employed by the
contractor ar any subcontractor the full amount of wages required by the
contract. In the event of failure to pay any laborer ar mechanic, including
any apprentice, trainee, or helper, employed or working on the site of the
work {or under the United States Housing Act of 1937 or under the Housing
Act of 1949 in the construction or development of the project), all or part of
the wages required by the centract, Omnitrans may, after written notice to
the contractor, sponsor, applicant, or owner, take such action as may be
necessary to cause the suspension of any further payment, advance, or
gunarantee  of funds until  such  violations  have  ceased.

(3) Payrolls and basic records - (i) Payrolls and basic records relating
thereto shall be maintained by the contractor during the course of the work
and preserved for a period ol throe years thereafter for all laborers and
mechanics working at the site of the work (or under the United States
Hausing Act of 1937, or under the Housing Act of 1949, in the construction
or development of the project). Such records shall contain the name,
address, and social security number of each such worker, his or her correct
classilication, hourly rates of wages paid (including rates of contributions or
costs anticipated for bona fide fringe benefits or cash equivalents thercof of
the types described in section 1(b) (2) (B) of the Davis-Bacon Act), daily
and weekly number of hours worked, deductions made and actual wages
paid. Whenever the Secretary of Labor has found under 29 CFR
5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount
of any costs reasonably anticipated in providing benefits under a plan or
program described in section 1(b)}2)B) of the Davis-Bacon Act, the
contractor shall maintain records which show that the commitment to
provide such benefits is enforceable, that the plan or program is financially
responsible, and that the plan or program has been communicafed in writing
to the laborers or mechanics affected, and records which show the costs
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anticipated or the actual cost incurred i providing such benefits.
Contractors employing apprentices or trainees under approved programs
shall maintain written evidence of the registration of apprenticeship
programs and certification of trainee programs, the registration of the
apprentices and trainees, and the ratios and wage rates prescribed in the
applicahle programs.

(i}(A) The contractor shall submit weekly for each week in which any
contract work is performed a copy of all payrolls to the Omnitrans for
transmission to the Federal Transit Administration. The payrolls submitted
shall set out accurately and completely all of the information required to be
maintained under section 5.5(a) (3) (1) of Regulations, 29 CFR part 5. This
information may be submitted in any form desired. Optional Form WH-347
is available for this purpose and may be purchased from the Superintendent
of Documents (Federal Stock Number 029-005-00014-1), U.S. Government
Printing Office, Washington, DC 20402. The prime contractor is
responsible for the submission ol copies of payrolls by all subcontractors.

(B) Each payroll submitied shall be accompanied by a "Statement of
Compliance," signed by the contractor or subcontractor or his or her agent
who pays or supervises the payment of the persens employed under the
conlract and shall certily the following:

(1} That the payroll for the payroll period contains the information required
to be maintained under section 3.5(a)3)i) of Regulations, 2 CFR part 5
and that such information is  correct and  compicte;

(2) That each laborer or mechanic (including each helper, apprentice, and
- trainee) emploved on the contract during the payroll period has been paid
the full weekly wages earned, without rebate, either directly or indirectly,
and thal no deductions have been made either directly or indirectly from the
full wages earned, other than permi:isible deductions as set forth in
Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable
wage rates and fringe benefits or cash equivalents for the classification of
work performed, as specified in the applicable wage determination
incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on
the reverse side of Optional Form WII-347 shall satisfy the requirement for
submission of the "Statement of Compliahce" required by paragraph
{(a)(3)ILKB) of this seclion,

(D) The faisification of any of the above certifications may subject the
contractor or subcontractor to civil or criminal prosecution under section
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1001 of title 18 and section 231 of title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under
paragraph (a)(3)(1) of this scction availablec for inspection, copying, or
transcription by authorized representatives of the Tederal Transit
Administration or the Department ol Labor, and shall permit such
representatives to interview employees during working hours on the job. If
the contractor or subcontractor fails to submit the required records or to
make them available, the Federal agency may, after written notice to the
contractor, sponsor, applicant, or owner, take such action ag may be
necessary to cause the suspension of any further payment, advance, or
guarantee of funds. Furthermore, failure to submit the required records
upon request or to make such records available may be grounds for
debarment action pursuant to 29 CFR 5.12.

(4) Apprentices and trainees - {i) Apprentices - Apprentices will be
permitted to work at less than the predetermined rate for the work they
performed when they are employed pursuant to and individually registered
in a bona fide apprenticeship program registered with the U.S. Department
of Labor, LCmployment and Training Administration, Bureau of
Apprenticeship and Training, or with a State Apprenticeship Agency
recognized by the Bureau, or if a person is employed in his or her first 90
days of probationary employment as an apprentice in such an apprenticeship
program, who is not individually registered in the program, bul who has
been certified by the Bureau of Apprenticeship and Training or a State
Apprenticeship Agency (where appropriate) to be eligible for probationary
employment as an apprentice. The allowable ratio of apprentices to
journeymen on the job site in any craft classification shall not be greater
than the ratio permitted to the contractor as to the entive work force under
the registered program. Any worker listed on a payroll at an apprentice
wage rate, who is not registered or otherwise employed as stated above,
shall be paid not less than the applicable wage ratc on the wage
determination for the classification of work actually performed. In addilion,
any apprentice performing work on the job site in excess of the rato
permitted under the registered program shall be paid not less than the
applicable wage rate on the wage determination for the work actually
performed. Where a contractor is performing construction on a project in a
locality other than that in which its program is repistered, the ratios and
wage rates (expressed in porcentages of the journeyman's hourly rate)
specified in the contractor's or subcentractor's registered program shall be
observed. Every apprentice must be paid at not less than the rate specificd
in the registered program for the apprentice's level of progress, expressed as
a percentage of the journeymen hourly rate specified in the applicable wage
determination. Apprentices shall be paid fringe benelits in accordance with
the provisions of the apprenticeship program. If the apprenticeship program
does not specify fringe benefits, apprentices must be paid the full amount of
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fringe benefits listed on the wagc determination for the applicable
classification. If the Administrator of the Wage and Hour Division of the
U.8. Department of Labor determings that a different practice prevails for
the applicablc apprentice classification, fringes shall be paid in accordance
with that determination. In the event the Bureau of Apprenticeship and
Training, or a Stale Apprenticeship Agency recognized by the Bureau,
withdraws approval of an apprenticeship program, the contractor will no
longer be permitted to utilize apprentices at less than the applicable
predetermined rate for the work performed until an acceptable program is
approved.

(i) Trainees - Except as provided in 29 CFR 5.16, trainees will not be
permitted to work al less than the predetermined rate for the work performed
unless they are employed pursuant to and individually registered in a
program which has received prior approval, evidenced bv formal
certification by the U.S. Department of Labor, Employment and Training
Administration. The ratio of trainees to journcymen on the job site shall not
be greater than permitted under the plan approved by the Employment and
Training Administration. Every trainee must be paid at not less than the rate
specified in the approved program for the mainee's level of progress,
expressed as a percenlage of the journeyman hourly rate specified in the
applicable wage determination. Trainces shall be paid [ringe benefits in
accordance with the provisions of the traince program. If the trainee
program does not mention fringe benefits, trainees shall be paid the full
amount of fringe benefits listed on the wage determination unless the
Administrator of the Wage and Hour Division determines that there is an
apprenticeship program associated with the corresponding journeyman wage
rate on the wage determination which provides for Jess than full fringe
benefits for apprentices. Any employee listed on the payroll at a trainee rate
that is not registered and participating in a training plan approved by the
Employment and Training Administration shall be paid not less than the
applicable wage rate on thc wage determination for the classification of
work actually performed. In addition, any trainee performing work on the
job site in excess of the ratio permitted under the registered program shall be
paid not less than the applicable wage rate on the wage determination for the
work actually performed. In the event the Employment and {raining
Administration withdraws approval of a training program, the contraclor
will no longer be permitted to utilize trainces at Jess than the applicable
predetermined rate for the work performed until an acceptable program 1s
approved.

(iii) Equal employment opportunity - The utilization of apprentices, framees
and joumeymen under this part shall be in conformily with the equal
employment opportunity requirements ol Exccutive Order 11246, as
amended and 29 CFR part 30.
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(5) Compliance with Cupeland Act requirements - The contraclor shall
comply with the requirements of 29 CFR part 3, which are incorporated by
reference in thls . contract.

(6) Subconiracts - The contractor or subcontractor shall insert in any
subcontracts the clauses contained in 29 CFR 5.5(a)(1) through (10) and
such other clauses as the Federal Transit Adminisiration may by appropriate
instructions require, and also a clause requiring the subeontractors to include
these clauses in any lower tier subcontracts. The prime contractor shall be
responsible for the compliance by any subcontractor or lower tier
subcontractor with all the contract clauses in 29 CFR 5.5

(7) Contract termination: debarment - A breach of the contract clauses in
29 CFR 5.5 may be grounds for termination of the contract, and for
debarment as a contractor and a subcontractor as provided in 29 CFR 5.12.

(%) Compliance with Davis-Bacon and Related Act requirements - All
rulings and interpretations of the Davis-Bacon and Related Acts contained
in 29 CFR parts 1, 3, and 5 are herein incorporaied by reference in this
contract.

(9} Dispules concerning labor standards - Dispuies arising out of the labor
standards provisions of this contract shall not be subject to the general
disputes clausc of this contract. Such disputes shall bc resolved in
-accordance with the procedures of the Department of Labor set forth in 29
CFR parts 5, 6, and 7. Disputes within the meaning of this clause include
disputes between the contractor (or any of its subcontracters) and the
contracting agency, the U.S. Department of Labor, or the employees or their
representatives.

(10} Certification of eligibility - (i) By entering into this contract, the
contractor certifies that neither it (nor he or she) nor any person or firm who
has an interest in the contractor's firm is a person or firm ineligible to be
awarded Government contracts by virtue of scetion 3(a) of the Davis-Bacon
Act or 29 CFR 5.12(a)1).

(il) No part of this contract shall be subcontracted 1o any person or firm
inetigible for award of a Government contract by virtue of section 3(a} of

the Davis-Bacon Act or 29 CFR 5.12(a)(1).

{iii) The penalty for makinp false statements is prescribed in the LLS.
Criminal Code, 18 U.S.C. 1001.

RR-25 PRIVACY ACT -5 U.S.C. 5352

Applicability to Contracts
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When a grantee maintains files on drug and alcohol cnforcement activities
for FTA, and those files are organized so that information could be retrieved
by personal identifier, the Privacy Act requirements apply to all contraets.

Flow Down
The Federal Privacy Act requirements flow down to each third party
contractor and their contracts at every tier.

Model ' Clause/Language
The text of the following clause has not been mandated by statute or specific
regulation, but has been developed by FTA.

Contracts Involving Federal Privacy Act Requirements - The following
requirements apply to the Contractor and its employees that administer any
system of records on behalf of the Federal Government under any contract:

(1) The Contractor agrees to comply with, and assures the compliance of its
employees  with, the information restrictions and other applicable
recuirements of the Privacy Act of 1974,

5 US.C. § 552a. Among other things, the Contractor agrees to obtain the
express consenl of the Federal Government before the Centractor or ifs
cmplovees operate a syslem of records on behalf of the Federal
Government. The Contractor understands that the requirements of the
Privacy Act, including the civil and criminal penalties for violation of that
Act, apply to those individuals involved, and that failure to comply with the
terms of the Privacy Act may result in termination of the underlying
contract,

(2) The Contractor also agrees to include these rcquirements in each
subcontract to administer any system of records on behalf of the Federal
Government financed in whole or in part with Federal assistance provided
by FTA.

RR-26 TERMINATION 49 U.S.C. Part 18 FTA Cireular 4220.1F

Applicability to Contracts
All contracts (with the exception of contracts with nonprofit organizalions
and institutions of higher education,) in excess of $10,000 shall contain
suitable provisions for termination by the grantce including the manner by
which it will be effected and the basis for settlement. (For contracts with
nonprofit organizations and institutions of higher education the threshold is
$100,000.) Tn addition, such contracts shall describe conditions under which
the contract may be terminated for default as well us conditions where the
coniract may be terminated because of circumstances beyond the contral of
the contractor.
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Flow Down
The termination requirements flow down to all contracts in excess of
$10,000, with the exception of contracts with nonprofit organizations and
institutions of higher learning.

a. Termination for Convenience {General Pravision) Omnitrans may
terminate this contract, in whole or in part, at any time by wrillen notice to
the Contractor when it is in the Government's best interest. The Contractor
shall be paid its costs, including contract close-out costs, and profit on work
performed up to the time of termination. The Contractor shall prompily
submit its termination claim to Omnitrans to be paid the Contractor. If the
Contractor has any property in its possession belonging to the Omnitrans,
the Contractor will account for the same, and dispose of it in the manncr the
Omnitrans directs.

b. Opportunity to Cure (General Provisien) Omnitrans in its sole
discretion may, in the case of a termination for breach or default, allow the
Contractor an appropriately short period of time in which to cure the defect.
In such case, the notice of termination will slate the time period in which
cure is permitted and other appropriate conditions

Tf Contractor fails to remedy to Omnitrans’® satisfaction the breach or default
of any of the terms, covenants, or conditions of this Contract within ten (10)
days after receipt by Contractor of written notice from Omnitrans setting
forth the naturc of said breach or default, Omnitrans shall have the right to
terminate the Contract without any further obligation to Contractor, Any
such lermination for default shall not in any way operate to preclude
Omnitrans from also pursuing all available remedies against Contractor and
its surcties for said breach or default.

¢. Waiver of Remedies for any Breach In the event that Omnitrans elects
to waive its remedies for any breach by Contractor of any covenant, term or
condition of this Contract, such waiver by Omnitrans shall not limit
Omnitrans remedies for any succeeding breach of that or of any other ferm,
covenant, or condition of this Contract.

d. Termination for Default (Construction) If the Contraclor refuses or
fails to prosecute the work or any separable part, with the diligence that will
insure its completion within the time specified in this contract or any
extension or fails to complete the work within this time, or if the Contractor
fails Lo comply with any other provisions of this contract, Omnitrans may
terminate this contract for default. Omnitrans shall terminate by delivering
to the Contractor a Notice of Termination specifying the nature of the
default. In this event, Omnitrans may take over the work and compete it by
contract or otherwise, and may tuke possession of and use any materials,
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appliances, and plant on the work sit¢ necessary tor completing the work.
The Contractor and its sureties shall ke liable for any damage to Omnitrans
resulting from the Contractor's refusal or faiture to complete the work within
specified time, whether or not the Contractor's right to proceed with the
work is terminated. This liability includes any increased costs incurred by
the Ommitrans in completing the work.

The Contractor's right to proceed shall not be terminated nor the Contractor
charged with damages under this clause if-

1. The delay-in completing the work arises from unforeseeable causes
beyond the control and without the fault or negligence of the Contractor.
Examples of such causes include: acts of God, acts of the Recipient, acts of
another Coatractor in the performance of a contract with the Recipicat,
epidemics, quarantine restrictions, strikes, freight embargocs; and

2. The contractor, within [10] days f{rom the beginning of any delay,
notifies Omnitrans in writing of the causes of delay. Ifin the judgment of
Ommitrans, the delay is excusable, the time for completing the work shall be
extended. The judgment of Omnitrans shall be final and conclusive on the
parties, but subject to appeal under the Disputes clauses.

If, after termination of the Contractor's right to proceed, it is determined that
the Contractor was not in default. or that the delay was excusable, the rights
and obligations of the parties will be the same as if the termination had heen
issued for the convenicnce of Omnitrans.

RR-27 SEFISMIC SAFETY REQUIREMENTS 42 U.S.C. 7701 et seq. 49 CFR
Part 41 '

Apnlicabilitv . _to Contracts
The Seismic Safety requirements apply only to contracts for the construction
of new buildings or additions to existing buildings.

Flow Down
The Seismic Safety requirements flow down from FTA recipicnts and
subrecipicnts to first tier contractors to assure compliance, with the
applicable building standards for Seismic Safety, including the work
performed by all subcontractors.

Model Clauses/Language
The regulations do not provide suggested language for third-party contract
clauses. The following language has been developed by FTA.

Scismic Safefy - The contractor agrees that any new building or addition to
an exisling building will be designed and consiructed in accordance with the
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standards for Seismic Safety required in Department of Transportation
Seismic Safely Regulations 49 CFR Part 41 and will certify (o compliance
to the extent required by the regulation. The contractor also agrees to ensure
that atl work performed under this contract including work performed by a
subcontractor 1s in compliance with the standards required by the Seismic
Salety Regulations and the certification of compliance issued on the project.

RR-28 BREACHES AND DISPUTE RESOLUTION 49 CFR Part 18 FTA
Circular 4220.1E

Applicability 1o Contracts
All contracts in excess of $100,000 shall contain provisions or conditions
which will allow foar administrative, contractual, or legal remedies in
instances where contractors violate or breach confract terms, and pravide for
such sanctions and penalties as may be appropriate. This may

include provisions for bonding, penalties for late or inadequate performance,
retained earnings, liquidated damages or other appropriate measures.

Flow Down
The Breaches and Dispute Resolutions requirements flow down to all tiers.

Disputes - Disputes arising in the performance of this Contract which are
not resolved by agreement of the parties shall be decided in writing by the
Omnitrans Construction Manager.  This decision shall be final and
conclusive unless within ten (10) days from the date of reccipt of its copy,
the Contraclor mails or otherwise furnishes a written appeal to Ommitrans
Construction Manager. In connection with any such appeal, the Contractor
shall be afforded an opportunity to be heard and to offer evidence in support
of its position. The decision of Omnilrans Project Manager shall be hinding
upon the Contractor and the Contractor shall abide be the decision.

Performance During Dispute - Unless otherwise directed by Omnitrans,
Contractor shall continue performance under this Contract while matters in
dispute are being resolved. '

Claims for Damages - Should either parly to the Contract suffer injury or
damage to person or property because of any act or omission of the parly or
ol any of his cmployees, agents or others for whose acts he is legally liable,
a claim for damages therefore shall be made in writing to such other party
within a reasonable time after the first observance of such injury of damage.

Remedies - Unless this contract provides otherwise, all claims,
counterclaims, disputes and other mallers in guestion between Omnitrans
and the Contraclor arising out of or relating to this agreement or its breach
will be decided by arbitration if the partics mutuaily agree, or in a courl of
competent jurisdiction within the State in which Omnitrans is located.
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Rights and Remedies - The duties and obligations imposed by the Contract
Documents and the rights and remedies available thereunder shall be in
addition to and not a limitation of any duties, obligations, rights and
remedies otherwise imposed or available by law. No action or failure to act
by Omnitrans, or Contractor shall constitute a waiver of any right or duty

~ afforded any of them under the Contract, nor shall any such action or failure
to act constitute an approval of or acquiescence in any breach thereunder,
except as may be specifically agreed in writing,

END OF REGULATORY REQUIREMENTS
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